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PETROLEUM  PRICE  REGULATIONS 

Standby  Mandatory  Crude  Oil  Alloca¬ 
tion  and  Refinery  Yield  Control 
Programs 

AGENCY:  Economic  Regulatory  Ad¬ 
ministration,  Department  of  Energy. 

ACTION:  Final  Standby  Rule. 

SUMMARY:  The  Economic  Regula¬ 
tory  Administration  (ERA)  of  the  De¬ 
partment  of  Energy  (DOE)  hereby 
adopts  two  special  rules  to  establish  a 
standby  crude  oil  allocation  program. 
The  rules  provide  for:  (1)A  standby 
mandatory  crude  oil  allocation  pro¬ 
gram;  and  (2)  special  pricing  provi¬ 
sions  governing  mandatory  sales  under 
the  program.  In  the  event  of  a  crude 
oil  supply  shortage,  the  standby  rules 
may  be  made  effective  when  the  emer¬ 
gency  allocation  provisions  of  the 
Agreement  on  an  International 
Energy  Program  are  activated  (unless 
the  Secretary  of  Energy  determines 
otherwise)  or  by  order  of  the  Adminis¬ 
trator  of  the  ERA.  These  standby 
rules  when  activated  would  distribute 
available  crude  oil  supplies  equitably 
among  refiners  by  means  of  a  crude  oil 
buy /sell  list  that  generally  would 
permit  each  refiner  to  operate  at  the 
same  monthly  rate  relative  to  a  recent 
12  month  base  period. 

The  price  for  buy/sell  transactions 
would  be  the  actual  cost  of  the  partic¬ 
ular  crude  oil  sold,  if  the  purchasing 
refiner’s  capacity  is  more  than  50,000 
barrels  per  day,  and  would  be  the  sell¬ 
er’s  weighted  average  cost  of  imported 
oil,  with  certain  adjustments,  if  the 
buyer’s  capacity  is  50,000  barrels  per 
day  or  less. 

The  Administrator  of  ERA  will  have 
several  options  under  the  program 
adopted  today  in  standby  status.  First, 
the  Administrator  could  grant  emer¬ 
gency  allocations  under  the  present 
buy/sell  program  to  any  refiner  with  a 
demonstrated  significant  shortfall  in 
crude  oil  supplies,  including  large  in¬ 
dependent  refiners  and  major  refiners. 
Second,  the  Administrator  will  have 
the  option  of  implementing  the  stand¬ 
by  regulations  only  for  major  and 
large  independent  refiners,  while  con¬ 
tinuing  to  use  the  present  buy /sell 
program  for  small  refiners.  Finally,  he 
could  also  make  the  standby  regula¬ 


tions  applicable  to  all  refiners,  thus  re¬ 
placing  the  present  regulations  entire¬ 
ly.  In  that  case  he  could  also,  depend¬ 
ing  on  the  severity  of  the  supply 
shortage,  exempt  small  refiners  with  a 
refining  capacity  not  exceeding  50,000 
barrels  per  day  from  any  requirement 
to  sell  crude  oil  under  this  program. 

DATES:  Adopted  immediately  in 
standby  status.  Further  comments  due 
on  or  before  March  16,  1979. 

ADDRESS:  Send  comments  to:  De¬ 
partment  of  Energy,  Public  Hearing 

Management,  Room  2313,  2000  M 

Street,  NW.,  Docket  No.  ERA-R-78-4, 
Washington,  D.C.  20461. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  Webb  (Office  of  Public  In¬ 
formation),  Room  B110,  2000  M 

Street,  NW.,  Washington,  D.C. 
20461,  (202)  634-2170; 

Robert  G.  Bidwell,  Jr.  (Office  of 

Fuels  Regulation),  2000  M  Street, 
NW.,  Room  6128,  Washington,  D.C. 
20461, (202)  254-9707; 

Robert  J.  Kane  (Office  of  Regula¬ 
tions  &  Emergency  Planning),  2000 
M  Street.  NW.,  Room  2304,  Wash¬ 
ington.  D.C.  20461,  (202)  254-7200; 
Michael  Paige  or  Samuel  M.  Bradley 
(Office  of  General  Counsel),  12th 
and  Pennsylvania  Avenue,  NW., 
Room  5138,  Washington,  D.C.  20461, 
(202) 633-8622. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Discussion. 

II.  Background. 

III.  Special  Rules  Adopted. 

A.  Mandatory  Crude  Oil  Allocation  Pro¬ 
gram. 

B.  Refinery  Yield  Control  Program. 

C.  Supplier/Purchaser  Rule  and  Entitle¬ 
ments  Program. 

D.  Allocated  Crude  Oil  Pricing  Program. 

IV.  Additional  Comments  Requested. 

I.  General  Discussion 

On  February  10,  1978,  the  DOE 
issued  a  notice  of  Proposed  Rulemak¬ 
ing  and  Public  Hearing  which  pro¬ 
posed  the  two  special  standby  rules 
adopted  today  (43  FR  6611,  February 
15,  1978).  A  public  hearing  was  held  on 
June  6,  1978  at  which  13  persons  testi¬ 
fied.  In  addition,  DOE  received  15 
written  comments  regarding  the  pro¬ 
posed  special  rules. 

Comments  on  the  proposed  special 
rules  included  16  from  major  refiners, 
7  from  small  refiners,  and  5  from  in¬ 
terested  associations  and  utilities. 
With  respect  to  the  standby  allocation 
rule,  the  comments  generally  suggest¬ 
ed  only  technical  revisions.  The  pric¬ 
ing  provisions,  however,  were  dis¬ 
cussed  in  detail  and  a  range  of  options 
for  the  pricing  of  crude  oil  subject  to 
these  rules  was  presented  to  the  DOE. 
As  is  discussed  below,  the  final  special 
price  rule  as  adopted  today  incorpo¬ 


rates  many  of  the  suggestions  dis¬ 
cussed  by  the  commenters  during  the 
rulemaking  process. 

On  August  25,  1978  (43  FR  38848, 
August  31,  1978),  the  ERA  announced 
a  second  public  hearing  and  solicited 
additional  comments  on  this  rulemak¬ 
ing.  The  specific  issue  on  which  com¬ 
ments  were  sought  was  whether  crude 
oil  should  be  allocated  to  product  im¬ 
porters  for  processing  for  their  ac¬ 
count  to  help  alleviate  a  critical  prod¬ 
uct  shortage  in  the  region  or  regions 
served  by  the  importers.  Twenty-three 
firms  including  16  refiners  and  2  ter¬ 
minal  operator  trade  associations  sub¬ 
mitted  comments.  The  2  terminal  op¬ 
erator  trade  associations  and  one 
other  commenter  favored  such  alloca¬ 
tions.  All  of  the  refiners  and  2  non-re¬ 
finers  opposed  allocating  crude  oil  to 
product  importers.  Two  of  the  com¬ 
menters  did  not  address  this  issue. 

The  purpose  of  this  rulemaking  is  td 
develop  a  crude  oil  buy/sell  program 
that  would  be  effective  in  the  event  of 
a  crude  oil  supply  shortage.  The  cur¬ 
rent  buy/sell  program  would  not  be 
appropriate  during  a  supply  interrup¬ 
tion  because  it  only  addresses  certain 
small  refiners’  current  needs  for  addi¬ 
tional  crude  oil  supplies  in  the  context 
of  adequate  supplies  world-wide. 
Therefore,  the  DOE  developed  the 
special  rules  adopted  today,  which  will 
be  made  effective  only  in  case  of  a  sig¬ 
nificant  shortage  in  the  supply  of 
crude  oil.  The  Administrator  of  ERA 
will  have  discretion  to  implement  the 
standby  regulations  in  phases,  depend¬ 
ing  upon  the  severity  of  the  shortage. 
In  one  case,  he  could  amend  the  pres¬ 
ent' buy/sell  program  regulations  set 
forth  at  10  CFR  211.65  to  provide  for 
emergency  allocations  to  any  refiner 
that  has  a  demonstrated  significant 
shortfall  in  crude  oil  supplies,  regard¬ 
less  of  whether  the  refiner  is  subject 
to  §  211.65,  or  is  classified  as  a  refiner- 
buyer  or  refiner-seller  under  the  pro¬ 
gram.  In  another  case,  the  Administra¬ 
tor  could  implement  the  standby  regu¬ 
lations  only  for  major  and  large  inde¬ 
pendent  refiners  and  continue  to  use 
the  present  buy/sell  program  for  small 
refiners.  Finally,  he  could  implement 
the  standby  program  such  that  it  en¬ 
tirely  replaces  the  current  regulations 
and  allocates  available  supplies  to  all 
refiners.  Under  this  option,  depending 
on  the  extent  of  the  supply  shortage, 
he  could  exempt  small  refiners  whose 
capacities  do  not  exceed  50,000  barrels 
per  day  from  any  sales  requirement. 

II.  Background 

The  first  crude  oil  allocation  pro¬ 
gram  was  promulgated  in  January 
1974  fii  order  to  alleviate  supply  short¬ 
ages  of  crude  oil,  residual  fuel  oil  and 
refined  petroleum  products.  The  Fed¬ 
eral  Energy  Office  (FEO)  undertook 
to  carry  out  the  express  mandate  of 
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Congress  is  Section  4(a)  of  the  Emer¬ 
gency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-159  (EPAA),  that  the 
President  impose  temporary  manda¬ 
tory  allocations  of  available  supplies 
of  crude  oil,  residual  fuel  oil  and  re¬ 
fined  petroleum  products  in  amounts 
and  at  prices  to  be  specified  by  regula¬ 
tions.  The  goal  of  the  allocation  pro¬ 
gram  was  to  provide  for  overall  equita¬ 
ble  distribution  of  available  crude  oil 
and  refined  product  supplies  in  order 
to  mitigate  the  adverse  economic  con¬ 
sequences  of  the  shortages. 

There  were  two  major  elements  to 
FEO’s  original  crude  oil  allocation  pro¬ 
gram.  The  first  was  the  so-called  sup¬ 
plier/purchaser  rule  which  froze  in 
place  all  supplier/purchaser  relation¬ 
ships  for  domestic  crude  oil  that  exist¬ 
ed  on  December  1,  1973.  The  second 
element  of  the  program,  which  is  more 
relevant  for  present  purposes,  was  the 
crude  oil  buy/sell  program.  The  initial 
crude  oil  buy/sell  program  mandated 
certain  sales  of  crude  oil  from  one  re¬ 
finer  to  another  in  order  that  each  re¬ 
finer  would  have  access  to  available 
supplies  of  crude  oil  at  the  national 
average  supply-to-capacity  ratio  for  all 
refiners.  The  national  average  supply- 
to-capacity  ratio  was  calculated  by  the 
FEO  based  on  refinery  capacity  and 
estimated  crude  oil  supplies.  Crude  oil 
supplies  were  estimated  based  on  the 
refiner’s  current  stocks  and  expected 
deliveries  of  crude  oil  over  a  three- 
month  allocation  period.  Refiners  with 
a  supply-to-capacity  ratio  greater  than 
the  national  average  were  required  to 
sell  their  crude  oil  supplies  that  were 
in  excess  of  the  national  average 
supply-to-capacity  ratio.  Refiners  with 
less  than  the  national  average  supply- 
to-capacity  ratio  were  entitled  to  pur¬ 
chase  sufficient  crude  oil  from  those 
refiners  with  such  excess  supplies  so 
as  to  increase  their  supply  levels  to 
the  national  average  supply-to-capac¬ 
ity  ratio. 

The  maximum  price  of  crude  oil  sold 
pursuant  to  these  rules  was  calculated 
by  taking  the  weighted  average  price 
of  all  crude  oil  delivered  to  a  seller  in 
either  Petroleum  Administration  for 
Defense  (PAD)  Districts  I-IV  or  in 
PAD  District  V,  depending  on  where 
the  sale  was  made,  and  adding  to  that 
amount  a  six  percent  handling  fee 
plus  certain  adjustments  for  transpor¬ 
tation  costs  and  gravity  differentials. 
In  addition,  refiner-sellers  were  per¬ 
mitted  an  84-cent-per-barrel  pass¬ 
through  (for  each  barrel  of  crude  oil 
sold  pursuant  to  the  program)  on 
products  refined  by  the  refiner-seller 
to  allow  the  refiner-seller  to  recoup  an 
approximation  of  the  profit  that 
would  have  been  made  by  refining 
each  barrel  of  crude  oil  required  to  be 
sold  under  the  allocation  program. 

The  regulations  provided  for  publi¬ 
cation  by  the  FEO  of  a  “buy-sell  list” 


FEDERAL 


showing  required  sales  volumes  and 
purchase  opportunities  for  each  refin¬ 
er.  This  buy-sell  list  was  the  basis  for 
allocation  sales  for  the  first  quarter. 
At  the  beginning  of  each  subsequent 
quarter,  the  FEO  was  required  to  pub¬ 
lish  a  new  buy-sell  list  that  incorporat¬ 
ed  new  projections  made  for  refinery 
capacity  and  supply  availability  in 
that  quarter.  In  addition,  any  differ¬ 
ences  between  the  estimated  available 
supply  of  crude  oil  for  a  refiner  in  the 
first  quarter  and  that  refiner’s  actual 
deliveries  of  crude  oil  (as  shown  in 
monthly  and  quarterly  reports  to  the 
FEO)  would  result  in  an  adjustment  to 
the  refiner’s  allocation  or  sales  obliga¬ 
tion  in  a  succeeding  quarter.  The  first 
crude  oil  allocation  program  was 
therefore  self-correcting  for  unexpect¬ 
ed  shortfalls  or  excess  supplies  of 
crude  oil  realized  in  a  particular  quar¬ 
ter  and  also  for  any  calculation  errors 
in  the  information  used  to  compute 
the  buy-sell  list  for  an  allocation  quar¬ 
ter. 

In  May  1974,  after  the  embargo  was 
lifted,  the  FEO  substantially  revised 
the  mandatory  crude  oil  allocation 
program.. In  the  changed  supply  situa¬ 
tion,  the  revision  was  designed  to 
remove  the  disincentives  for  increased 
production  and  importation  of  crude 
oil  which  existed  under  the  original 
program  and  to  eliminate  allocations 
between  major  oil  companies. 

The  revised  program  eliminated  allo¬ 
cations  to  major  oil  companies  by 
limiting  the  receipt  of  allocated  oil  to 
small  and  independent  refiners.  Each 
small  and  independent  refiner  was  des¬ 
ignated  a  refiner-buyer  and  was  eligi¬ 
ble  to  purchase  during  each  allocation 
quarter  a  fixed  amount  of  crude  oil 
equal  to  one  quarter  of  its  crude  oil 
runs  to  stills  in  the  year  1972  less  the 
volume  of  crude  oil  runs  to  stills  for 
the  period  February  through  April 
1974,  with  certain  adjustments.  Provi¬ 
sion  was  also  made  for  allocation  of 
crude  oil  with  respect  to  new  or  ex¬ 
panded  refinery  capacity.  The  fifteen 
major  refiners  were  designated  as  the 
only  refiner-sellers  and  were  required 
to  offer  crude  oil  for  sale  to  refiner- 
buyers.  Sales  obligations  were  distrib¬ 
uted  proportionally  according  to  each 
refiner-seller’s  percentage  share  of  the 
total  refining  capacity  of  all  refiner- 
sellers  as  of  January  1,  1973.  Refiner- 
sellers  could  replace  any  crude  oil 
which  was  sold  under  the  program 
without  having  such  replacement 
crude  oil  subject  to  allocation.  The 
pricing  provisions  were  not  changed 
significantly,  although  the  six-percent 
handling  fee  was  changed  to  a  thirty- 
cent  per  barrel  fee. 

As  more  normal  supply  conditions 
returned  to  the  petroleum  industry, 
the  mandatory  crude  oil  allocation 
program  was  reevaluated  and  further 
modified.  The  Federal  Energy  Admin- 
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istration  (FEA)  amended  the  crude  oil 
buy /sell  program  in  August  1975  to 
ensure  that  sellers  would  be  treated 
equally  when  use  of  the  program 
either  declined  in  periods  of  adequate 
supply  or  increased  during  a  future 
supply  shortage.  These  amendments 
were  aslo  intended  to  accommodate 
the  reduced  use  of  the  program  that 
followed  upon  the  provision  of  crude 
oil  cost  equalization  benefits  under  the 
entitlements  program  (§211.67),  which 
was  implemented  in  November  1974. 
However,  the  buy/sell  program  did 
continue  to  serve  a  significant,  al¬ 
though  reduced,  supply  function  for 
small  and  independent  refiners. 

In  April  1976,  FEA  amended  the 
pricing  of  buy /sell  program  sales  in  a 
further  attempt  to  eliminate  price  ad¬ 
vantages  to  purchasers  under  the  pro¬ 
gram.  Since  refiner-sellers  were  previ¬ 
ously  required  to  charge  a  price  based 
upon  the.  weighted  average  cost  of 
crude  oil  delivered  to  that  refiner,  pur¬ 
chases  under  the  program  were  often 
cheaper  to  purchasers  than  purchases 
of  the  alternate  imported  crude  oils. 
Sales  prices  were  determined  by  calcu¬ 
lating  the  refiner/seller’s  weighted 
average  cost  of  its  crude  oil  deliveries 
of  imported  crude  oil  (other  than  from 
Canada),  with  no  pricing  distinctions 
based  on  PAD  Districts  and  with  a  uni¬ 
form  gravity  adjustment.  A  five-cent 
per  barrel  handling  fee  was  substitut¬ 
ed  for  the  thirty-cent  per  barrel  han¬ 
dling  fee. 

Effective  October  1,  1977,  FEA  re¬ 
vised  the  buy/sell  program  significant¬ 
ly  to  limit  purchases  under  the  pro¬ 
gram  to  those  refiner-buyers  with  re¬ 
fineries  which  had  a  demonstrated 
need  for  allocations  of  crude  oil  based 
on  lack  of  access  to  adequate  supplies 
of  domestic  and  foreign  crude  oil. 
Small  refiners  that  were  initially  de¬ 
termined  to  have  access  to  sufficient 
supplies  of  crude  oil,  and  that  were 
therefore  ineligible  to  participate  in 
the  program,  were  permitted  to 
reenter  the  program  in  the  event  that 
they  experienced  a  significant  reduc¬ 
tion  in  domestic  crude  oil  supplies. 
The  pricing  provisions  for  sales  of  allo¬ 
cated  crude  oil  also  were  modified  to 
take  into  account  crude  oil  quality  dif¬ 
ferentials  and  thus  reflect  more  accu¬ 
rately  the  actual  market  value  of 
crude  oil  sold  under  the  program. 
These  modifications  permit  •  refiner- 
sellers  to  determine  their  costs  for  im¬ 
ported  high  sulfur  and  low  sulfur 
crude  oil  separately,  thus  ensuring 
that  imported  sweet  and  sour  crude  oil 
is  sold  under  the  program  at  prices  ap¬ 
proximating  the  fair  market  values  for 
such  crude  oils.  The  pricing  provision 
pertaining  to  transportation  expenses 
recoverable  by  refiner-sellers  was 
modified  to  assure  that  only  actual 
transportation  costs  will  be  charged  or 
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incurred  in  transactions  involving  allo¬ 
cated  crude  oil. 

III.  Special  Rules  Adopted 

The  standby  crude  oil  program 
adopted  today  is  in  two  separate  spe¬ 
cial  rules:  The  first  (Special  Rule  No. 
10  for  Subpart  C  of  Part  211)  provides 
for  changes  to  the  buy /sell  program 
itself  and  the  second  (Special  Rule  No. 
1  for  Subpart  L  of  Part  212)  provides 
for  the  pricing  of  allocated  crude  oil. 

The  mandatory  crude  oil  allocation 
regulations  and  the  related  pricing 
provisions  are  intended  to  be  put  into 
effect  only  in  the  event  of  a  crude  oil 
supply  shortage.  They  are  automati¬ 
cally  made  effective  when  the  emer¬ 
gency  allocation  provisions  of  the 
Agreement  on  an  International 
Energy  Program  are  activated  (unless 
the  Secretary  of  Energy  determines 
otherwise),  or  at  any  other  time  when 
the  Administrator  of  the  ERA  deter¬ 
mines  there  is  a  crude  oil  supply  short¬ 
age  of  sufficient  severity  to  implement 
this  program  for  some  or  all  refiners. 
They  provide  for  the  mandatory  allo¬ 
cation  of  crude  oil  produced  in  or  im¬ 
ported  into  the  fifty  states,  the  Virgin 
Islands,  Guam,  the  Hawaiian  Free 
Trade  Zone  and  Puerto  Rico,  under 
the  authority  of  the  Emergency  Petro¬ 
leum  Allocation  Act  of  1973,  as  amend¬ 
ed.  These  regulations  do  not  provide 
for  the  manner  of  distribution  of  the 
quantity,  if  any,  of  Strategic  Petro¬ 
leum  Reserve  (SPR)  crude  oil  made 
available  but  include  any  SPR  crude 
oil  acquired  by  a  refiner  in  its  availa¬ 
ble  supplies  for  purposes  of  the  calcu¬ 
lations  of  sale  requirements  and  pur¬ 
chase  opportunities. 

A.  MANDATORY  CRUDE  OIL  ALLOCATION 
PROGRAM 

The  mandatory  allocation  of  crude 
oil  under  the  rules  adopted  today  is 
similar  but  not  identical  to  that  adopt¬ 
ed  by  the  FEO  for  the  1973-1974  oil 
embargo,  and  is  based  on  the  calcula¬ 
tion  of  a  national  utilization  rate  for 
refiners  on  a  monthly  basis.  This  rate 
is  obtained  by  dividing  the  national  es¬ 
timated  crude  oil  runs  to  stills  by  the 
base  period  average  monthly  crude  oil 
runs  to  stills  of  all  U.S.  refiners 
(rather  than  by  their  capacity,  as 
under  the  original  program).  The  base 
period  used  for  purposes  of  these  cal¬ 
culations  will  be  the  twelve  consecu¬ 
tive  calendar  month  period  ending 
with  the  second  month  immediately 
preceding  the  month  in  which  these 
special  rules  become  effective  (unless 
otherwise  ordered  by  the  Administra¬ 
tor).  The  Administrator  will  have  au¬ 
thority  to  update  this  base  period  on  a 
rolling  or  periodic  basis.  The  alloca¬ 
tion  period  is  a  calendar  month  (unless 
otherwise  ordered  by  the  Administra¬ 
tor).  In  the  discussion  that  follows  it 
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will  be  assumed  that  the  allocation 
period  will  be  one  month. 

In  each  allocation  period,  buyers  are 
entitled  to  purchase  sufficient  crude 
oil  to  permit  operation  of  their  refin¬ 
eries  at  the  national  utilization  rate, 
and  sellers  are  required  to  offer  for 
sale  any  crude  oil  supplies  that  would 
permit  their  refineries  to  operate  in 
excess  of  the  national  utilization  rate. 

The  national  estimated  crude  -  oil 
runs  to  stills  for  any  allocation  period 
is  the  total  of  the  estimated  crude  oil 
runs  to  stills  for  all  domestic  refiners. 
The  estimated  crude  oil  runs  to  stills 
for  a  particular  refiner  includes  that 
quantity  of  crude  oil  which  the  refiner 
estimates  it  will  run  to  stills  during 
the  allocation  period,  including  any 
Strategic  Petroleum  Reserve  crude  oil 
it  may  have  purchased  from  the  U.S. 
Government. 

The  ERA  anticipates  that  all  refin¬ 
ers  participating  in  this  program  will 
use  prudent  business  judgments  in  de¬ 
veloping  as  accurate  a  projection  as 
possible  of  crude  oil  runs  to  stills, 
taking  into  account  anticipated  refin¬ 
ery  receipts  and  managing  inventories 
in  the  best  interest  of  the  country.  It 
should  be  noted,  however,  that  the 
program  is  self-correcting,  in  that 
errors  in  estimates  of  crude  oil  runs  to 
stills  in  an  allocation  period  will  be 
corrected  by  adjustments  to  the  refin¬ 
ers’  purchase  rights  or  sales  obliga¬ 
tions  in  subsequent  allocation  periods. 

The  national  average  monthly  crude 
oil  runs  to  stills  for  any  allocation 
period  is  the  total  of  all  crude  oil  runs 
to  stills  by  all  U.S.  refiners  in  the  base 
period  divided  by  the  number  of  days 
in  the  year  (365  or  366)  and  multiplied 
by  the  number  of  days  in  the  month. 
In  other  words,  the  average  daily 
crude  runs  to  stills  for  all  U.S.  refiners 
during  the  base  period  is  multiplied  by 
the  number  of  days  in  the  month  to 
determine  base  period  average  month¬ 
ly  crude  oil  runs  to  stills. 

The  maximum  quantity  of  crude  oil 
a  refiner  is  permitted  to  purchase  or 
required  to  sell  during  the  allocation 
period  is  determined  by  multiplying 
the  refiner’s  average  base  period 
monthly  crude  oil  runs  to  stills  by  the 
national  utilization  rate  (national  esti¬ 
mated  crude  oil  runs  to  stills  divided 
by  national  base  period  average 
monthly  crude  oil  runs  to  stills).  By 
subtracting  the  refiner’s  estimated 
crude  oil  runs  to  stills  from  the  refin¬ 
er’s  allowed  crude  oil  runs  to  stills,  the 
ERA  determines  the  refiner’s  buy /sell 
obligation. 

If  a  refiner’s  estimated  crude  oil 
runs  to  stills  is  greater  than  the 
amount  the  above  calculation  indi¬ 
cates  it  is  permitted  to  refine,  the  re¬ 
finer  is  required  to  offer  such  excess 
crude  oil  for  sale.  Conversely,  if  the  re¬ 
finer’s  estimated  crude  oil  runs  to 
stills  is  less  than  it  is  permitted  to 


refine  under  the  above  calculations, 
the  refiner  is  eligible  to  buy  an 
amount  of  crude  oil  that  will  enable  it 
to  run  its  refineries  at  the  national 
utilization  rate. 

The  following  examples  illustrate 
the  use  of  the  proposed  allocation  for¬ 
mula.  The  terms  of  the  formula  are 
defined  as  follows: 

X= quantity  of  crude  oil  a  refiner  is  entitled 
to  purchase  (if  X  is  a  positive  number) 
or  required  to  sell  (if  X  is  a  negative 
number)  during  the  allocation  period 
A = refiner’s  estimated  crude  oil  runs  to  stills 
during  the  allocation  period 
B= refiner’s  average  base  period  monthly 
crude  oil  runs  to  stills 

C= national  estimated  crude  oil  runs  to  stills 
for  all  U.S.  refiners  for  the  allocation 
period 

D= national  average  base  period  monthly 
crude  oil  runs  to  stills  by  all  U.S.  refin¬ 
ers 

A  mathematical  expression  of  the 
formula  is: 


If  a  refiner’s  total  estimated  crude 
oil  runs  to  stills  for  the  allocation 
period  (e.g.,  A =200  barrels)  as  com¬ 
pared  to  its  average  base  period 
monthly  runs  to  stills  (e.g.,  B=800  bar¬ 
rels)  multiplied  by  the  national  utiliza¬ 
tion  ratio  (e.g.,  C/D  =  V4,  as  calculated 
by  dividing  the  national  estimated 
crude  oil  runs  to  stills,  e.g.,  C= 225  mil¬ 
lion  barrels,  by  the  national  base 
period  average  monthly  crude  oil  runs 
to  stills,  e.g.,  D=450  million  barrels), 
results  in  a  positive  number,  then  that 
refiner  is  entitled  to  purchase  crude 
oil  from  another  refiner  with  crude  oil 
in  excess  of  its  permitted  runs  to  stills: 
(V4x  800) -200  =+200.  If  a  refiner’s 
total  for  an  allocation  period  (e.g., 
A =600  barrels)  as  compared  to  its 
average  base  period  monthly  crude  oil 
runs  to  stills  (e.g.,  B=800  barrels)  mul¬ 
tiplied  by  the  national  utilization  ratio 
of  V2,  results  in  a  negative  number, 
then  that  refiner  is  required  to  offer 
for  sale  that  part  of  its  crude  oil  that 
is  in  excess  of  its  permitted  runs  to 
stills:  (y2x800)-600=-200. 

A  buyer  is  permitted  to  process 
crude  oil  purchased  pursuant  to  this 
special  rule  at  any  of  its  refineries,  re¬ 
gardless  of  the  historical  crude  oil 
runs  to  stills  of  particular  refineries, 
and  may  even  close  a  refinery  operat¬ 
ed  during  the  base  period  without  a  re¬ 
duction  in  its  base  period  volume  if 
this  volume  can  be  accommodated  in 
its  other  refineries.  A  buyer  is  re¬ 
quired  to  process  the  crude  oil,  have 
the  crude  oil  processed,  or  exchange 
the  crude  oil  and  have  the  oil  received 
in  exchange  processed  within  60  days 
from  the  date  of  execution  of  the  pur- 
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chase/sale  agreement.  Subsequent  to 
the  close  of  an  allocation  period,  based 
upon  submission  by  refiners  of  actual 
crude  oil  runs  to  stills,  the  ERA  will 
recalculate  the  buy  /sell  list  and  make 
adjustments  in  a  forthcoming  alloca¬ 
tion  period  as  warranted. 

In  the  event  the  standby  regulation 
is  made  applicable  to  all  refiners,  as 
discussed  more  fully  below,  all  refiners 
will  have  sales  obligations  or  purchase 
rights,  depending  on  their  estimated 
crude  oil  runs  relative  to  the  national 
ratio,  regardless  of  size.  Thus,  a  small 
refiner  with  abundant  supplies  of 
crude  oil  could  be  a  seller  under  the 
program,  and  a  major  refiner  incur¬ 
ring  a  disproportionate  amount  of  the 
shortfall  could  be  a  buyer.  However, 
firms  that  have  a  DOE-certified  crude 
oil  refining  capacity  not  exceeding 
50,000  barrels  per  day  and  would  oth¬ 
erwise  have  a  sales  obligation  under 
the  program  are  automatically  exempt 
from  such  obligation  if  the  total  re¬ 
duction  in  U.S.  crude  oil  supplies,  as 
determined  by  ERA,  is  7  percent  or 
less.  The  Administrator  will  have  dis¬ 
cretion  to  limit  or  eliminate  this  ex¬ 
emption  if  he  determines  that  com¬ 
plete  exemption  of  small  refiners  is 
not  warranted  in  the  circumstances  of 
the  particular  supply  emergency.  We 
believe  the  full  or  partial  exemption  of 
small  refiners  from  sales  obligations 
when  the  shortfall  is  not  severe  is  ap¬ 
propriate,  inasmuch  as  small  refiners 
would  have  very  small  sales  obliga¬ 
tions  and  limited  ability  to  deliver  allo¬ 
cated  crude  oil  to  buyers. 

As  discussed  in  section  D  of  this 
notice,  the  pricing  provisions  in  the 
special  rule  if  the  program  is  activated 
for  all  refiners  provide  that  small 
buyers  (with  a  refining  capacity  not 
exceeding  50,000  barrels  per  day)  are 
permitted  to  purchase  crude  oil  at  the 
average  cost  of  imported  crude  oil  to 
the  seller,  whereas  sales  between 
larger  refiners  will  be  based  on  the 
sellers’  actual  cost  of  the  crude  oil 
sold.  Sales  at  the  seller’s  weighted 
average  cost  result  in  a  certain  penalty 
for  the  seller,  because  replacement 
costs  during  a  crude  oil  supply  short¬ 
age  will  in  most  cases  exceed  the  sell¬ 
er’s  weighted  average  cost.  We  have 
therefore  determined  that  obligations 
to  sell  crude  oil  to  those  small  refiners 
entitled  to  purchase  at  the  weighted 
average  cost  will  be  distributed  on  a 
pro-rata  basis  among  all  sellers. 

The  first  allocation  period  will  begin 
on  the  date  specified  by  the  Adminis¬ 
trator  of  ERA  in  the  order  making 
these  special  rules  effective. 

Adjustments  to  a  refiner’s  base 
period  crude  oil  runs  to  stills  may  be 
made  for  non-recurring  or  unusual  op¬ 
erating  conditions  or  to  reflect  refin¬ 
ing  capacity  in  operation  for  less  than 
the  base  period  time  period.  However, 
any  adjustment  to  the  base  period 
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crude  oil  runs  to  stills  for  purposes  of 
the  program  must  be  approved  by  the 
ERA.  If  a  refiner  has  had  a  new  refin¬ 
ery  or  a  refinery  addition  in  operation 
for  more  than  one  full  month  but  less 
than  the  total  base  period,  it  must 
make  application  to  ERA  to  establish 
base  period  crude  oil  runs  to  stills  to 
take  into  account  the  new  refining  ca¬ 
pability. 

Whenever  the  Administrator  deter¬ 
mines  that  a  refined  petroleum  prod¬ 
uct  or  residual  fuel  oil  is  or  potentially 
will  be  in  short  supply  in  any  region  or 
area  of  the  country,  he  may,  in  order 
to  increase  the  production  of  that 
product  or  residual  fuel  oil,  adjust  the 
sales  obligation  or  purchase  opportu¬ 
nity  of  specified  refiners  to  permit 
them  to  operate  refineries  specified  by 
the  Administrator  at  a  rate  greater 
than  the  national  utilization  rate. 
Such  refiners  would  be  required  to 
supply  their  increased  production  of 
the  product  or  residual  fuel  oil  to 
those  regions  or  areas  experiencing 
shortage  conditions.  On  the  basis  of 
the  comments  received  in  this  rule- 
making  proceeding,  we  believe  that 
this  provision  is  more  practical  and  ef¬ 
fective  as  a  means  of  alleviating  a  criti¬ 
cal  product  shortage  in  a  particular 
region  or  regions  than  our  proposal  to 
allocate  crude  oil  to  product  import¬ 
ers,  which  was  opposed  by  virtually  all 
commenters.  However,  since  this  pro¬ 
vision  reflects  a  significant  variation 
from  the  rule  proposed  in  the  Febru¬ 
ary  10,  1978  notice,  we  are  continuing 
this  rulemaking  to  receive  comments 
on  this  provision  among  others. 

A  refiner’s  runs  to  stills,  whether  es¬ 
timated  or  actual,  shall  include  the 
amount  of  crude  oil  processed  in  the 
refinery  of  another  firm  pursuant  to  a 
processing  or  exchange  agreement. 
This  is  a  change  that  was  recommend¬ 
ed  by  many  refiners  that  commented 
on  the  proposed  regulations.  Refiners’ 
crude  oil  runs  include  all  crude  oil 
runs  to  stills  of  refineries  owned,  oper¬ 
ated,  or  controlled  by  the  refiner  that 
were  in  operation  at  least  one  full  cal¬ 
endar  month  during  the  base  period 
or,  if  they  have  been  operating  for  a 
shorter  period,  that  have  been  taken 
into  account  in  an  adjustment  by  ERA 
to  base  period  runs  to  stills. 

With  the  exception  of  the  first  allo¬ 
cation  period,  the  special  rule  provides 
for  publication  of  buy/sell  notices  for 
the  emergency  allocation  program  at 
least  10  day  prior  to  the  beginning  of 
each  allocation  period.  Each  buy/sell 
notice  will  contain  two  separate  lists. 
The  first  list  will  set  forth  the  allcoa- 
tions  to  buyers  whose  refinery  capac¬ 
ity  is  50,000  barrels  per  day  or  less  and 
the  pro-rata  share  of  the  sales  obliga¬ 
tions  to  such  buyers  of  all  sellers. 
Sales  made  pursuant  to  this  list  are  re¬ 
quired  to  be  made  at  the  seller’s 
weighted  average  cost  of  imported 
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crude  oil.  The  second  list  will  set  forth 
the  allocations  to  buyers  whose  refin¬ 
ery  capacity  exceeds  50,000  barrels  per 
day  and  the  sales  obligations  (less  the 
obligations  shown  on  the  first  list,  as 
appropriate)  of  all  sellers.  Sales  made 
pursuant  to  the  second  list  will  be 
based  on  the  seller’s  actual  cost  of  the 
crude  oil. 

The  conditions  of  sale  and  the  proce¬ 
dures  to  be  invoked  in  the  event  of  a 
failure  to  negotiate  a  transaction 
remain  substantially  similar  to  those 
specified  in  10  CFR  211.65  for  the  allo¬ 
cation  program  currently  in  effect. 
However,  under  this  special  rule:  (1) 
Sellers  are  required  to  deliver  crude  oil 
to  any  refinery  specified  by  a  buyer, 
provided  that  the  buyer  retains  title  to 
the  products  refined  from  the  pur¬ 
chased  crude  oil  and  sells  or  exchanges 
such  products  in  accordance  with 
normal  business  practices;  and  (2) 
buyers  that  are  unable  to  consummate 
transactions  must  request  ERA  assign¬ 
ment  of  a  seller  within  12  days  of  pub¬ 
lication  of  the  buy/sell  notice. 

Reports  of  estimated  crude  oil  runs 
to  stills  for  the  next  allocation  period 
and  actual  data  for  the  preceding  allo¬ 
cation  period  must  be  filed  by  all  re¬ 
finers  with  the  ERA  no  later  than  the 
tenth  day  of  the  current  allocation 
period,  unless  otherwise  specified  by 
the  Administrator.  Transactions  under 
the  program  are  required  to  be  report¬ 
ed  by  telephone  within  48  hours  of  the 
completion  of  the  arrangements  for 
the  sale  and  then  confirmed  in  writ¬ 
ing. 

In  addition,  refiners  are  also  re¬ 
quired  to  report  their  "total  crude  oil 
supply”  for  the  next  allocation  period, 
as  well  as  their  actual  total  crude  oil 
supply  for  the  preceding  allocation 
period.  Total  crude  oil  supply  includes, 
but  is  not  limited  to,  inventory,  antici¬ 
pated  shipments  of  crude  oil  due  to 
arrive  during  the  allocation  period, 
and  crude  oil  in  non-associated  stor¬ 
age. 

Contracting  procedures  for,  and 
terms  and  conditions  of,  the  sale  of 
crude  oil  from  the  SPR  are  not  cov¬ 
ered  by  the  special  rule.  Subject  to 
other  legal  requirements  related  to 
distribution  of  SPR  crude  oil,  DOE 
may  determine  at  a  later  date  to 
modify  this  program  so  that  sales  of 
SPR  oil  would  be  encompassed. 

The  Administrator  will  have  the  dis¬ 
cretion  under  the  standby  regulations 
to  implement  the  program  and  make  it 
applicable  only  to  specified  categories 
of  refiners  if  he  determines  that  is  ap¬ 
propriate  in  the  circumstances.  For  ex¬ 
ample,  if  there  is  an  interruption  of 
crude  oil  supply  from  a  certain  source 
that  affects  the  supplies  of  only  a  lim¬ 
ited  number  of  large  and  small  refin¬ 
ers,  the  special  rule  enables  the  Ad¬ 
ministrator  to  amend  the  present  buy/ 
sell  program  regulations  to  provide 
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emergency  allocations  to  any  refiner 
(regardless  of  whether  it  is  presently 
eligible  for  an  allocation  under  the 
program)  that  has  a  demonstrated  sig¬ 
nificant  shortage  of  crude  oil  supplies. 
In  this  case,  it  would  not  be  necessary 
to  put  into  effect  any  of  the  other 
standby  regulations  discussed  above. 
Emergency  allocations  would  be  de¬ 
signed  to  maintain  such  a  refiner’s 
crude  oil  supplies  at  a  level  approxi¬ 
mately  equivalent  to  its  supply  level 
for  the  corresponding  period  of  the 
previous  year.  If  the  Administrator 
made  an  allocation  to  a  refiner  that  is 
a  refiner-seller  under  the  buy /sell  pro¬ 
gram,  that  refiner  would  be  relieved  of 
an  appropriate  portion  of  its  sales  obli¬ 
gation,  and  the  sales  obligation  so  re¬ 
lieved  would  be  distributed  on  a  pro¬ 
rata  basis  among  all  remaining  refiner- 
sellers.  All  crude  oil  sold  to  other  than 
small  refiners  pursuant  to  this  amend¬ 
ed  buy/sell  program  would  be  priced 
in  accordance  with  the  provisions  of 
the  special  pricing  rule  adopted  today 
in  standby  status  (that  is,  at  the  sell¬ 
er’s  replacement  cost  plus  certain  ad¬ 
justments).  With  respect  to  small  re¬ 
finers  whose  total  capacity  is  greater 
than  50,000  barrels  per  day  but  less 
than  175,000  barrels  per  day,  the  Ad¬ 
ministrator  would  have  the  option  of 
applying  either  the  pricing  provisions 
of  the  standby  regulations  or  the  cur¬ 
rent  provisions  of  §  212.94  (which  pro¬ 
vide  for  sales  at  the  seller’s  weighted 
average  acquisition  cost  of  imported 
crude  oil). 

Alternatively,  the  Administrator 
could  implement  the  standby  alloca¬ 
tion  regulations  only  for  major  and 
large  independent  refiners  and  contin¬ 
ue  to  use  the  current  buy/sell  program 
to  fulfill  the  supply  needs  of  those 
small  refiners  having  supply  problems. 
This  alternative  would  fulfill  the  prin¬ 
cipal  supply  requirements  of  all  refin¬ 
ers  without  the  necessity  of  activating 
the  entire  program,  with  all  of  its 
attendant  recordkeeping  and  reporting 
requirements.  To  the  extent  that  both 
the  present  program  and  the  one 
adopted  today  are  in  effect  at  the 
same  time  for  different  classes  of  re¬ 
finers,  major  refiners  estimated  crude 
oil  runs  to  stills  for  purposes  of  the 
new  program  would  be  adjusted  to  re¬ 
flect  sales  obligations  to  small  refiners 
under  the  present  program.  If  the  Ad¬ 
ministrator  implements  the  standby 
regulations  in  this  manner,  he  would 
again  have  the  option  of  applying  the 
price  rule  of  the  standby  regulations 
or  retaining  use  of  the  current  price 
rule  in  §  212.94  for  sales  to  small  refin¬ 
ers  between  50,000  and  175,000  barrels 
per  day  capacity. 

We  are  continuing  this  rulemaking 
to  receive  comments  on  the  provisions 
discussed  above  since  they  represent 
changes  from  the  original  proposal. 


B.  REFINERY  YIELD  CONTROL  PROGRAM 

The  refinery  yield  control  program 
set  forth  in  revised  §  211.71  of  the  spe¬ 
cial  rule  remains  substantially  as  cur¬ 
rently  in  effect.  The  ERA  would  have 
the  authority  to  adjust  the  percentage 
yield  of  a  particular  product  or  residu¬ 
al  fuel  oil  that  is  in  short  supply.  We 
have  modified  the  language  in  the  pro¬ 
posed  §211.71  of  the  special  standby 
rule  to  incorporate  the  language  in  the 
present  §211.71  to  make  clear  that 
ERA  may  adjust  the  quantities  of 
crude  oil  allocated  among  refiners  in  a 
manner  designed  to  ensure  desired 
production  levels  of  refined  petroleum 
products  or  residual  fuel  oil  in  short 
supply.  Specifically,  as  currently  pro¬ 
vided  in  10  CFR  211.71,  refiners  which 
increase  production  in  excess  of  their 
adjusted  percentage  yield,  or  less  than 
the  adjusted  percentage  yield,  may  be 
allocated  greater  or  lesser  quantities 
of  crude  oil  during  the  next  allocation 
period,  respectively. 

c.  supplier/purchaser  rule  and 

ENTITLEMENTS  PROGRAM 

The  special  rule  does  not  provide  for 
any  changes  in  either  the  crude  oil 
supplier/purchaser  rule  (10  CFR 
211.63)  or  the  entitlements  program 
(10  CFR  211.67). 

D.  ALLOCATED  CRUDE  OIL  PRICING 
PROGRAM 

The  pricing  provisions  adopted 
today  for  crude  oil  sold  pursuant  to 
Special  Rule  No.  10  are  set  forth  in 
Special  Rule  No.  1,  Subpart  L,  Part 
212.  The  provisions  in  the  special  rule 
are  similar  but  not  identical  to  those 
in  the  current  regulations. 

As  noted  above,  if  the  standby  allo¬ 
cation  regulations  are  implemented 
for  all  refiners  and  if  the  purchaser 
has  a  refining  capacity  of  more  than 
50,000  barrels  per  day,  the  maximum 
price  which  may  be  charged  for  crude 
oil  sold  under  the  buy /sell  program  is 
based  on  the  purchase  cost  to  the 
seller  of  the  crude  oil  delivered  plus  a 
25*  per  barrel  handling  fee,  and  any 
additional  transportation  expenses. 
This  rule  will  also  apply  to  all  refiners 
whose  capacity  is  175,000  barrels  per 
day  or  more  if  the  Administrator  de¬ 
termines  to  implement  only  a  portion 
of  the  standby  allocation  regulations 
(retaining  the  present  program  for 
small  refiners),  and  the  Administrator 
will  have  the  discretion  to  apply  this 
rule  in  sales  to  refiners  whose  capacity 
exceeds  50,000  barrels  per  day  but  is 
less  than  175,000  barrels  per  day.  If 
imported  crude  oil  is  purchased  by  the 
seller  from  a  foreign  affiliate,  the  pur¬ 
chase  cost  shall  be  determined  in  ac¬ 
cordance  with  the  transfer  price  rules 
established  in  10  CFR  212.84.  If  the 
seller  chooses  to  deliver  to  the  buyer 
domestic  crude  oil  for  which  the  seller 


has  exchanged  foreign  crude  oil,  the 
seller  may  use  as  its  purchase  cost  the 
actual  landed  cost  of  the  imported 
crude  oil  given  up  in  the  exchange, 
plus  or  minus  any  exchange  differen¬ 
tial. 

The  purchase  cost  the  seller  must 
use  to  determine  the  maximum  selling 
price  if  the  buyer  has  a  refining  capac¬ 
ity  not  exceeding  50,000  barrels  per 
day  is  the  seller’s  .average  landed  cost 
of  all  of  its  imported  crude  oil  in  the 
allocation  period,  adjusted  to  reflect 
sulfur  content  and  gravity  differen¬ 
tials,  plus  allowable  transportation  ex¬ 
penses  and  a  254  per  barrel  handling 
fee.  The  sulfur  and  gravity  differential 
adjustments  (3  cents  per  barrel  for 
each  degree  API  of  gravity  and  each 
one-tenth  percent  of  sulfur  content) 
are  the  same  as  those  adopted  in  April 
1976  for  the  present  program.  There 
was  nothing  in  the  comments  received 
to  indicate  that  these  amounts  do  not 
accurately  reflect  current  quality  dif¬ 
ferentials  for  imported  crude  oil. 

As  noted,  the  sales  obligations  with 
respect  to  buyers  whose  capacity  is 
50,000  barrels  per  day  or  less  will  be 
distributed  on  a  pro-rata  basis  among 
all  sellers,  and  each  seller’s  pro-rata 
share  of  sales  to  small  buyers  will  be 
equal  to  its  percentage  share  of  the 
total  sales  obligations.  However,  sales 
to  small  buyers  in  excess  of  a  seller’s 
pro-rata  share  are  allowed  and  will  be 
credited  against  the  seller’s  total  sales 
obligation.  In  the  event  a  seller  has  no 
purchases  of  imported  crude  oil,  the 
purchase  cost  shall  be  the  actual  cost 
to  the  seller  of  the  domestic  crude  oil 
sold  with  the  handling  fee  and  trans¬ 
portation  expense  adjustment. 

The  DOE  has  determined  that  the 
pricing  provisions  in  the  special  rule 
adopted  today  address  most  of  the 
comments  received  in  the  rulemaking 
process  and  further  the  objectives  of 
the  standby  crude  oil  buy/sell  pro¬ 
gram.  By  using  actual  acquisition  cost 
for  sales  between  the  larger  refiners, 
these  companies  will  have  an  incentive 
to  search  for  new  supplies  of  imported 
crude  oil.  Small  buyers  (with  a  refin¬ 
ing  capacity  not  exceeding  50,000  bar¬ 
rels  per  day)  are  permitted  to  pur¬ 
chase  imported  crude  oil  at  the  aver¬ 
age  cost  of  imported  crude  oil  to  the 
seller.  This  will  assist  in  ensuring  that 
small  buyers  remain  competitive  in 
the  event  of  a  supply  interruption. 

IV.  Additional  Comments  Requested 

We  recognize  that  these  special  rules 
adopted  today  could  have  a  significant 
impact  on  certain  refiners  in  the  event 
they  are  activated.  Although  the  spe¬ 
cial  rules  are  standby  rules  subject  to 
being  activated  immediately,  they  may 
not  be  activated  until  a  future  date. 
Thus,  there  may  be  an  opportunity  to 
make  additional  improvements  in 
these  regulations  prior  to  the  time 
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they  are  needed,  and  it  is  therefore 
our  intention  to  review  these  regula¬ 
tions  continuously  for  this  purpose 
prior  to  their  activation.  In  this 
regard,  the  DOE  may  conduct  addi¬ 
tional  tests  of  the  emergency  supply 
interruption  systems.  These  tests 
could  demonstrate  the  need  for 
amendments  to  these  special  rules 
and,  if  so.  the  changes  will  be  made  in 
the  appropriate  manner.  In  addition, 
we  are  soliciting  further  written  com¬ 
ments,  through  March  16,  1979,  on  all 
aspects  of  these  special  rules,  and  par¬ 
ticularly  those  provisions  that  repre¬ 
sent  significant  modifications  of  the 
proposal,  and  are  continuing  this  rule- 
making  proceeding  for  the  purpose  of 
making  any  further  amendments  that 
may  be  appropriate  in  light  of  the 
comments  received.  It  is  also  our  in¬ 
tention  to  request  comments  on  these 
regulations  at  other  appropriate  inter¬ 
vals  in  the  future,  and  we  specifically 
request  suggestions  from  the  public  as 
to  whether  we  should  establish  a  rou¬ 
tine  procedure  for  receiving  public 
comments  on  these  regulations  and,  if 
so,  how  often  comments  should  be  so¬ 
licited. 

With  regard  to  the  comments  due  on 
March  16,  1979,  we  are  especially  in¬ 
terested  in  receiving  comments  on  the 
standby  pricing  rule,  with  particular 
regard  to  whether  the  pricing  treat¬ 
ment  for  refiners  with  a  total  capacity 
not  exceeding  50,000  barrels  per  day  is 
appropriate,  and  on  whether  the  possi¬ 
ble  exemption  of  this  class  of  refiners 
from  sales  obligations  is  appropriate. 

In  addition,  we  are  requesting  com¬ 
ments  on  §  211.65(d)(2)  of  the  special 
rule,  which  permits  the  Administrator 
to  adjust  the  sales  obligation  or  pur¬ 
chase  opportunity  of  one  or  more  re¬ 
finers  to  permit  them  to  operate  their 
refineries  at  a  rate  greater  than  the 
national  utilization  rate  in  order  to  in¬ 
crease  the  production  of  a  refined  pe¬ 
troleum  product  or  residual  fuel  oil  de¬ 
termined  to  be  in  short  supply.  In  par¬ 
ticular,  comments  are  sought  on 
whether  this  provision  would  be  neces¬ 
sary  and  appropriate  during  a  supply 
interruption  and,  if  so,  what  criteria 
should  be  used  by  the  Administrator 
in  selecting  refiners  that  would  be  per¬ 
mitted  to  operate  one  or  more  of  their 
refineries  at  a  rate  greater  than  the 
national  utilization  rate. 

Comments  should  be  submitted  to 
the  address  indicated  in  the  “Address” 
section  of  this  preamble  and  should  be 
identified  on  the  outside  envelope 
with  the  designation  “Crude  Oil  Allo¬ 
cation  and  Pricing  Standby  Regula¬ 
tions”,  Docket  No.  ERA-R-78-4.  Fif¬ 
teen  copies  should  be  submitted.  All 
comments  received  by  the  ERA  will  be 
available  for  public  inspection  in  the 
DOE  Reading  Room,  Room  GA-152, 
James  Forrestal  Building,  1000  Inde¬ 
pendence  Avenue,  S.W.,  between  the 


hours  of  8:00  a.m.  and  4:30  p,m., 
Monday  through  Friday. 

You  should  identify  any  information 
or  data  considered  by  you  to  be  confi¬ 
dential  and  submit  it  in  writing,  one 
copy  only.  We  reserve  the  right  to  de¬ 
termine  the  confidential  status  of  the 
information  or  data  and  to  treat  it  ac¬ 
cording  to  our  determination. 

In  accord  with  section  404  of  the 
DOE  Organization  Act,  the  Federal 
Energy  Regulatory  Commission  re¬ 
ceived  a  copy  of  the  proposed  rule- 
making  and  notified  DOE  by  letter 
dated  October  2,  1978  that  it  did  not 
determine  that  the  proposed  regula¬ 
tions  would  significantly  affect  any 
function  within  its  jurisdiction  pursu¬ 
ant  to  section  402(a)(1),  (b),  and  (c)(1) 
of  the  DOE  Act. 

We  are  adopting  these  amendments 
immediately  in  standby  status.  In  the 
event  any  '  of  the  amendments  are 
made  effective  within  thirty  days  of 
their  publication,  such  action  will  be 
taken  in  accordance  with  the  require¬ 
ments  set  forth  at  5  USC  section 
553(d). 

(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-159,  as  amended.  Pub.  L. 

93- 511,  Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L. 

94- 163.  and  Pub.  L.  94-385;  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275, 
as  amended.  Pub.  L.  94-385;  Energy  Policy 
and  Conservation  Act,  Pub.  L.  94-163,  as 
amended.  Pub.  L.  94-385;  E.O.  11790,  39  FR 
23185;  Department  of  Energy  Organization 
Act,  Pub.  L.  95-91;  E.O.  12009,  42  FR  46267.) 

In  consideration  of  the  foregoing. 
Parts  211  and  212  of  Chapter  II  of 
Title  10  of  the  Code  of  Federal  Regu¬ 
lations  are  amended,  as  set  forth 
below,  on  the  day  of  issuance. 

Issued  in  Washington,  D.C.,  on  Janu¬ 
ary  9,  1979. 

David  J.  Bardin, 
Administrator,  Economic 
Regulatory  Administration. 

1.  Part  211  is  amended  by  adding  a 
new  Special  Rule  No.  1  to  the  Appen¬ 
dix  to  Subpart  C  to  read  as  follows: 

Special  Rule  No.  10 

STANDBY  MANDATORY  CRUDE  OIL  ALLOCA¬ 
TION  AND  REFINERY  YIELD  CONTROL 

PROGRAMS 

1.  Scope.  This  Special  Rule  No.  10,  to 
Subpart  Cr  Part  211,  sets  forth  the 
DOE  Standby  Mandatory  Crude  Oil 
Allocation  and  Refinery  Yield  Control 
Programs.  This  special  rule  does  not 
provide  for  the  allocation  or  determi¬ 
nation  of  the  amounts  of  Strategic  Pe¬ 
troleum  Reserve  crude  oil,  if  any,  to  be 
exchanged  or  sold  by  the  United 
States  Government. 

2.  Applicability,  (a)  This  special  rule 
is  effective  beginning  on  the  day: 

(i)  When  the  emergency  allocation 
provisions  of  the  Agreement  on  an  In¬ 
ternational  Energy  Program  (IEP) 
take  effect,  unless  the  Secretary  of 


Energy  determines  that  this  special 
rule  shall  not  be  effective  on  that 
date;  or 

(ii)  When  ordered  by  the  Adminis¬ 
trator. 

(b)  Except  as  otherwise  provided  in 
paragraphs  3(a)  or  8  of  this  special 
rule,  during  the  period  this  special 
rule  is  in  effect,  the  definitions  of 
crude  oil  runs  to  stills,  refiner,  refiner- 
buyer,  refiner-seller,  and  refining-ca¬ 
pacity  in  $211.62,  all  of  $211.65,  and 
all  of  $211.71,  Title  10,  Chapter  II, 
Part  211,  Subpart  C  (Crude  Oil  and 
Refinery  Yield  Control)  are  supersed¬ 
ed  by  the  provisions  of  this  special 
rule. 

(c)  This  special  rule  terminates: 

(i)  On  the  sixtieth  (60th)  calendar 
day  after  the  emergency  allocation 
provisions  of  the  IEP  terminate, 
unless  the  Secretary  of  Energy  deter¬ 
mines  this  special  rule  should  termi¬ 
nate  at  an  earlier  date;  or 

(ii)  When  ordered  by  the  Adminis¬ 
trator,  if  this  special  rule  is  made  ef¬ 
fective  under  paragraph  2(aXii) 
hereof. 

(d)  Upon  the  day  following  the  date 
of  termination  of  the  effectiveness  of 
this  special  rule,  the  above  referenced 
definitions  in  $211.62,  and  $211.65, 
$211.66,  and  $211.71,  as  set  forth  in 
Title  10,  Chapter  II,  Part  211.  Subpart 
C  (Crude  Oil  and  Refinery  Yield  Con¬ 
trol)  in  effect  on  the  day  prior  to  the 
day  this  special  rule  is  made  effective 
shall  become  effective. 

3.  Exemption,  (a)  Refiners  that  have 
a  DOE  certified  crude  oil  refining  ca¬ 
pacity  not  exceeding  175,000  barrels 
per  day  are  exempt  from  the  provi¬ 
sions  of  this  special  rule,  unless  the 
Administrator  determines  that  this  ex¬ 
emption  is  not  warranted  by  the  sever¬ 
ity  of  the  crude  oil  supply  shortage 
that  is  the  basis  for  the  effectiveness 
of  this  special  rule  and  issues  an  order 
making  the  exemption  inapplicable  to 
such  refiners.  During  the  period  this 
exemption  is  applicable,  the  provisions 
of  this  special  rule  shall  not  supersede 
the  provisions  of  §§  211.62,  211.65  and 
211.71,  Title  10,  Chapter  II,  Part  211, 
Subpart  C  (Crude  Oil  and  Refinery 
Yield  Control). 

(b)  Sellers  that  have  a  DOE  certified 
crude  oil  refining  capacity  not  exceed¬ 
ing  50,000  barrels  per  day  are  exempt 
from  the  sales  obligations  of  this  spe¬ 
cial  rule,  unless  (i)  the  Administrator 
determines  that  this  exemption  is  not 
warranted  by  the  severity  of  the  crude 
oil  supply  shortage  that  is  the  basis 
for  the  effectiveness  of  this  special 
rule  and  issues  an  order  making  the 
exemption  inapplicable  to  such  sellers; 
or  (ii)  total  U.S.  crude  oil  consumption 
decreases  by  seven  percent  or  more  as 
a  direct  or  indirect  result  of  a  crude  oil 
supply  shortage. 

4.  For  purposes  of  this  special  rule, 
certain  definitions  set  forth  in  $  211.62 
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are  amended  and  several  new  defini¬ 
tions  are  added  to  §  211.62  as  follows: 

“Administrator”  means  the  Adminis¬ 
trator  of  the  Economic  Regulatory  Ad¬ 
ministration,  Department  of  Energy. 

“Allocation  period”  means  a  calen¬ 
dar  month,  except  as  otherwise  or¬ 
dered  by  the  Administrator. 

“Base  period"  means  the  twelve  (12) 
consecutive  calendar  months  ending 
with  the  second  month  prior  to  the 
month  in  which  this  special  rule  be¬ 
comes  effective  unless  otherwise  or¬ 
dered  by  the  Administrator. 

“Base  period  average  monthly  crude 
oil  runs  to  stills”  means  a  refiner’s 
total  crude  oil  runs  to  stills  for  all  its 
refineries  during  the  base  period  as  re¬ 
ported  on  the  Bureau  of  Mines  Form 
P-320,  including  crude  oil  processed 
for  the  refiner’s  account  by  other  re¬ 
finers,  divided  by  the  number  of  days 
in  the  base  period  and  multiplied  by 
the  number  of  days  in  the  allocation 
period. 

“Buyer”  means  any  refiner  whose  es¬ 
timated  crude  oil  runs  to  stills  during 
the  allocation  period  is  less  than  the 
national  utilization  rate  multiplied  by 
that  refiner’s  base  period  average 
monthly  crude  oil  runs  to  stills. 

“Crude  oil  runs  to  stills”  means,  in 
the  case  of  a  refiner  other  than  a  pet¬ 
rochemical  producer,  the  total  number 
of  barrels  of  crude  oil  input  to  distilla¬ 
tion  units  or  directly  to  downstream 
facilities  processed  by  a  refiner  for  its 
own  account,  and  the  number  of  bar¬ 
rels  processed  for  its  account  by  other 
refiners,  measured  in  accordance  with 
Bureau  of  Mines  Form  P-320.  In  the 
case  of  a  petrochemical  producer, 
“crude  oil  runs  to  stills”  means  the 
total  number  of  barrels  of  crude  oil 
input  to  processing  units  for  conver¬ 
sion  into  petrochemicals. 

“DOE”  means  the  Department  of 
Energy,  established  by  Pub.  L.  95-91 
(August  14,  1977). 

“ERA”  means  the  Economic  Regula¬ 
tory  Administration.  Department  of 
Energy. 

“Estimated  crude  oil  runs  to  stills" 
means  the  volume  of  crude  oil  a  refin¬ 
er  estimates  it  will  run  to  stills  for  its 
own  account  during  an  allocation 
period  for  all  of  its  refineries,  the 
volume  of  crude  oil  to  be  processed  for 
nonrefiners,  the  volume  of  crude  oil  to 
be  processed  for  the  refiner’s  account 
by  other  refiners,  and  the  volume  of 
crude  oil  purchased  from,  or  received 
through  exchange  with,  the  Strategic 
Petroleum  Reserve  established  pursu¬ 
ant  to  the  Energy  Policy  and  Conser¬ 
vation  Act  (Pub.  L.  93-165).  A  refiner’s 
estimated  runs  to  stills  shall  be  based 
on  the  volume  of  its  total  crude  oil 
supply  (as  defined  in  paragraph  4  of 
this  special  rule)  that  could  be  proc¬ 
essed  in  its  refineries  or  for  its  account 
by  other  refiners  in  the  particular  al¬ 
location  period,  excluding  crude  oil 


purchased  or  to  be  purchased  under 
this  special  rule.  If  the  exemption  in 
paragraph  3(a)  of  this  special  rule  is 
applicable,  "estimated  crude  oil  runs 
to  stills”  shall  not  include  the  quantity 
of  crude  oil  a  refiner-seller  estimates  it 
will  be  required  to  sell  to  refiner- 
buyers  pursuant  to  §  211.65  during  the 
allocation  period. 

"Firm”  means  any  association,  com¬ 
pany,  corporation,  estate,  individual, 
joint-venture,  partnership,  or  sole  pro¬ 
prietorship  or  any  other  entity  howev¬ 
er  organized  including  charitable,  edu¬ 
cational,  or  other  eleemosynary  insti¬ 
tutions,  and  the  Federal  Government 
including  corporations,  departments, 
Federal  agencies,  and  other  instru¬ 
mentalities,  and  State  and  local  gov¬ 
ernments.  The  ERA  may,  in  regula¬ 
tions  and  forms  issued  in  this  part, 
treat  as  a  firm:  (1)A  parent  and  the 
consolidated  and  unconsolidated  enti¬ 
ties  (if  any)  which  it  directly  or  indi¬ 
rectly  controls,  (2)  a  parent  and  its 
consolidated  entities,  (3)  an  unconsoli¬ 
dated  entity,  or  (4)  any  part  of  a  firm. 

“IEA”  means  the  International 
Energy  Agency  established  to  imple¬ 
ment  the  IEP. 

“IEP”  means  the  International 
Energy  Program  established  pursuant 
to  the  Agreement  on  an  International 
Energy  Program  signed  at  Paris, 
France,  on  November  18,  1974,  includ¬ 
ing  (a)  the  Annex  entitled  “Emergency 
Reserves”,  (b)  any  amendment  to  such 
Agreement  that  includes  another 
nation  as  a  Party  to  such  Agreement, 
and  (c)  any  technical  or  clerical 
amendment  to  such  Agreement. 

“National  base  period  average 
monthly  crude  oil  runs '  to  stills” 
means  the  total  base  period  average 
monthly  crude  oil  runs  to  stills  of  all 
U.S.  refiners. 

“National  estimated  crude  oil  runs 
to  stills”  means,  for  any  allocation 
period,  the  total  of  the  estimated 
crude  oil  runs  to  stills  for  all  U.S.  re¬ 
finers.  minus  the  quantity  of  crude  oil 
directed  to  all  refiners  pursuant  to 
§  211.65(d)(2)  or  §  211.71(d)  of  this  spe¬ 
cial  rule. 

“National  utilization  rate”  means 
national  estimated  crude  oil  runs  to 
stills  for  an  allocation  period  divided 
by  national  base  period  average 
monthly  crude  oil  runs  to  stills. 

“New  refining  capacity”  means,  for 
each  refiner,  the  capacity  of  its  refin¬ 
eries,  as  certified  by  the  DOE,  operat¬ 
ed  continuously  in  the  normal  course 
of  such  refiner’s  business  for  a  period 
of  at  least  one  full  calendar  month, 
which  must  include  the  month  preced¬ 
ing  the  month  of  the  effective  date  of 
this  special  rule,  but  for  less  than  the 
full  12  months  of  the  base  period. 

“Petrochemical  plants”  means  those 
industrial  plants,  regardless  of  capac¬ 
ity,  that  process  petrochemical  feed¬ 
stocks  and  obtain  at  least  thirty  (30) 


percent  conversion,  by  weight,  to  pet¬ 
rochemicals  or  other  products  that  are 
converted  to  petrochemicals,  as  long 
as  the  weight  of  hydrocarbon  con¬ 
tained  in  the  final  petrochemical  is 
equal  to  at  least  thirty  (30)  percent  of 
the  initial  petrochemical  feedstock  fed 
to  the  plant  under  consideration. 

“Refiner”  means  a  firm  which  owns, 
operates  or  controls  the  operations  of 
one  or  more  refineries  within  the 
United  States. 

“Refinery”  means  an  industrial 
plant,  regardless  of  capacity,  process¬ 
ing  crude  oil  feedstock  and  manufac¬ 
turing  refined  petroleum  products,  re¬ 
sidual  fuel  oil  or  petrochemicals,  and 
shall  include  a  petrochemical  plant  op¬ 
erated  continuously  in  the  normal 
course  of  business  during  the  base 
period. 

“Seller”  means  any  refiner  whose  es¬ 
timated  crude  oil  runs  to  stills  during 
the  allocation  period  is  greater  than 
the  national  utilization  rate  multiplied 
by  that  refiner’s  base  period  average 
monthly  crude  oil  runs  to  stills. 

“Total  crude  oil  supply”  means  the 
total  quantity  of  crude  oil  to  which  a 
refiner  has  access  during  an  allocation 
period,  including,  but  not  limited  to, 
crude  oil  owned,  controlled  or  pur¬ 
chased  by  the  refiner  in  associated 
storage,  in  rionassociated  storage,  in 
transit  for  delivery  to  a  refinery 
during  the  allocation  period,  or  to  be 
processed  for  the  account  of  non-refin¬ 
ers,  excluding  pipeline  fill  and  tank 
bottoms.  If  the  exemption  in  para¬ 
graph  3(a)  of  this  special  rule  is  appli¬ 
cable,  “total  crude  oil  supply”  shall 
not  include  the  quantity  of  crude  oil  a 
refiner-seller  estimates  it  will  be  re¬ 
quired  to  sell  to  refiner-buyers  pursu¬ 
ant  to  §211.65  during  the  allocation 
period. 

“United  States”  means  the  several 
states,  the  District  of  Columbia, 
Puerto  Rico,  the  territories  and  pos¬ 
sessions  of  the  United  States  other 
than  the  Panama  Canal  Zone,  and  the 
Hawaiian  Free  Trade  Zone. 

5.  Method  of  Allocation.  For  pur¬ 
poses  of  this  special  rule,  §  211.65  shall 
read  as  follows: 

§211.65  Mandatory  Crude  Oil  Allocation 
program. 

(a)  General  rule.  (1)  In  each  allocation 
period  a  buyer  shall  be  entitled  to  purchase 
and  a  seller  shall  be  required  to  offer  for 
sale  an  amount  of  crude  oil  equal  to  the  dif¬ 
ference  between 

(1)  The  national  utilization  rate  multiplied 
by  the  refiner’s  base  period  average  month¬ 
ly  crude  oil  runs  to  stills,  and 

(ii)  The  refiner's  estimated  crude  oil  runs 
to  stills  during  the  allocation  period. 

(2)  Definitions. 

X= quantity  of  crude  oil  a  buyer  is  entitled 
to  purchase  (if  X  is  a  positive  number) 
or  required  to  offer  for  sale  (if  X  is  a 
negative  number)  during  the  allocation 
period 
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A = refiner’s  Estimated  Crude  Oil  Runs  to 
Stills  during  the  allocation  period 
B= refiner's  Base  Period  Average  Monthly 
Crude  Oil  Runs  to  Stills 
C= National  Estimated  Crude  Oil  Runs  to 
Stills  for  all  UJS.  refiners  for  the  alloca¬ 
tion  period 

D= National  Base  Period  Average  Monthly 
Crude  Oil  Runs  to  Stills  by  all  U.S.  re¬ 
finers 

(3)  Formula . 


(4)  Calculation  Procedure.  For  each  allo¬ 
cation  period,  the  amount  of  crude  oil  a  re¬ 
finer  is  eligible  to  buy  or  required  to  offer 
for  sale  shall  be  calculated  as  follows: 

(i)  Each  UB.  refiner  shall  submit  to  the 
ERA  its  estimate  of  crude  oil  runs  to  stills 
for  the  allocation  period. 

(ii)  For  each  allocation  period,  the  ERA 
shall  compute  the  national  estimated  crude 
oil  runs  to  stills  based  on  the  total  estimated 
crude  oil  runs  to  stills  for  all  U.S.  refiners 
for  that  allocation  period. 

(iii)  The  ERA  shall  compute  the  average 
daily  crude  oil  runs  to  stills  during  the  base 
period  for  each  domestic  refiner  by  dividing 
the  total  volume  of  that  refiner’s  crude  oil 
runs  to  stills  in  the  base  period  by  the 
number  of  days  in  the  base  period  (365  or 
366). 

(iv)  The  ERA  shall  multiply  this  daily 
average  volume  of  crude  oil  runs  to  stills  for 
each  refiner  by  the  number  of  days  in  the 
allocation  period,  to  determine  the  refiner’s 
base  period  average  monthly  crude  oil  runs 
to  stills  for  the  allocation  period. 

(v)  The  ERA  shall  compute  a  national 
base  period  average  monthly  crude  oil  runs 
to  stills  by  aggregating  the  base  period  aver¬ 
age  monthly  crude  oil  runs  to  stills  of  all 
UB.  refiners  for  the  allocation  period. 

(vi)  The  ERA  shall  divide  the  national  es¬ 
timated  crude  oil  runs  to  stills  (clause  (ii)) 
for  the  allocation  period  by  the  national 
base  period  average  monthly  crude  oil  runs 
to  stills  (clause  (v))  to  determine  the  nation¬ 
al  utilization  rate  for  the  allocation  period. 

(vli)  The  ERA  shall  multiply  the  national 
utilization  rate  by  the  refiner’s  base  period 
average  monthly  crude  oil  runs  to  stills  for 
the  allocation  period  (clause  (iv))  to  deter¬ 
mine  the  refiner's  allowable  crude  oil  runs 
to  stills  during  the  allocation  period. 

(vlii)  The  ERA  shall  subtract  the  refiner’s 
estimated  crude  oil  runs  to  stills  (clause  (i)) 
from  the  refiner’s  allowable  crude  oil  rims 
to  stills  during  the  allocation  period  (clause 

(vii))  to  determine  the  refiner’s  purchase  or 
sale  obligation,  subject  to  any  adjustments 
made  pursuant  to  paragraph  (d)(2)  of  this 
section  or  $  211.71(d)  of  this  special  rule. 

(ix)  If  the  result  of  the  calculation  in 
clause  (viii)  is  positive,  the  refiner  is  entitled 
to  purchase  that  quantity  of  crude  oil. 

(x)  If  the  result  of  the  calculation  in 
clause  (viii)  is  negative,  the  refiner  is  re¬ 
quired  to  offer  that  quantity  of  crude  oil  for 
sale,  unless  the  exemption  provided  for  in 
section  3  of  this  special  rule  is  applicable  to 
that  refiner. 

(5)  First  allocation  period.  The  first  allo¬ 
cation  period  shall  commence  on  the  date 
ordered  by  the  Administrator. 

(b)  Buyers.  Each  buyer  6hall: 
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( 1 )  Be  entitled  to  purchase,  either  directly 
or  through  exchange,  from  a  seller,  a  quan¬ 
tity  of  crude  oil  equal  to  the  amount  com¬ 
puted  pursuant  to  paragraph  (a)  of  this  sec¬ 
tion;  and, 

(2)  Be  required  to  refine  or  have  processed 
any  crude  oil  purchased  or  exchanged  for 
crude  oil  purchased  pursuant  to  this  special 
rule  within  60  days  following  the  date  of  ex¬ 
ecution  of  the  sale/purchase  agreement. 

(c)  Seller*.  Except  as  provided  in  para¬ 
graph  3  of  this  special  rule,  each  seller  shall 
be  required  to  offer  for  sale,  directly  or 
through  exchange,  to  buyers  a  quantity  of 
crude  oil  equal  to  the  amount  computed 
pursuant  to  paragraph  (a)  of  this  section: 
Provided,  That  the  sales  obligations  with  re¬ 
spect  to  buyers  that  have  a  DOE  certified 
crude  oil  refining  capacity  of  50,000  barrels 
per  day  or  less  shall  be  distributed  on  a  pro¬ 
rata  basis  among  all  sellers,  and  each  seller’s 
pro-rata  share  of  such  sales  obligations  shall 
be  equal  to  its  percentage  share  of  the  total 
sales  obligations,  as  specified  in  the  buy /sell 
notice  issued  pursuant  to  $211.65  (g)  of  this 
special  rule. 

(d)  Adjustments  to  purchase  and  sale 
amounts.  (1)  The  ERA  shall  recalculate  the 
buy /sell  list  for  each  allocation  period  based 
on  actual  crude  oil  runs  to  stills  and  crude 
oil  purchased  under  this  special  rule  during 
that  allocation  period  and  then  make  appro¬ 
priate  adjustments  in  a  subsequent  alloca¬ 
tion  period  to  reflect  what  each  refiner’s 
sale  or  purchase  amount  should  have  been, 
except  that  positive  adjustments  to  a 
buyer’s  allocations  in  subsequent  allocation 
periods  will  not  be  made  if  that  buyer  failed 
to  purchase  its  total  allocations  during  the 
allocation  period  in  which  the  sales  were 
made.  Such  recalculation  shall  be  for  the 
primary  purpose  of  correcting  errors  in  esti¬ 
mates,  and  shall  also: 

(1)  Increase  a  seller’s  sales  obligation  in 
any  allocation  period  to  reflect  crude  oil  of¬ 
fered  for  sale  by  that  seller  but  not  pur¬ 
chased  by  a  buyer  in  a  prior  allocation 
period; 

(ii)  Decrease  a  seller’s  sales  obligation  in 
any  allocation  period  to  deduct  crude  oil 
sales  in  excess  of  the  amount  required  to  be 
offered  for  sale  in  a  prior  allocation  period 
pursuant  to  paragraphs  (f)  and  (iX2)  of  this 
section;  and, 

(iii)  Either  decrease  a  refiner's  sales  obli¬ 
gation  or  increase  its  purchase  opportunity 
in  any  allocation  period  or  periods,  as  the 
case  may  be,  to  reflect  any  adjustments 
made  under  paragraph  (dX2)  of  this  section 
or  §  211.71(d)  of  this  special  rule  and  to  ac¬ 
count  for  sales  made  by  that  refiner  under 
the  IEP  in  the  current  or  one  or  more  previ¬ 
ous  allocation  periods,  where  the  refiner 
reasonably  could  not  have  forseen  such  a 
sale  and  adjusted  its  estimated  crude  oil 
runs  to  stills  for  the  allocation  period  in 
question  to  reflect  the  sale,  and  to  reflect 
any  purchases  by  a  refiner  made  under  the 
IEP. 

(2)  Whenever  the  Administrator  deter¬ 
mines  that  a  refined  petroleum  product  or 
residual  fuel  oil  is  or  potentially  will  be  'n 
short  supply  in  any  region  or  area  of  the 
United  States,  the  Administrator  may 
adjust  the  sales  obligation  or  purchase  op¬ 
portunity  of  one  or  more  refiners  which 
produce  that  refined  petroleum  product  or 
residual  fuel  oil  and  supply  or  are  capable  of 
supplying  that  refined  petroleum  product  or 
residual  fuel  oil  in  or  into  those  regions  or 
areas  experiencing  shortage  conditions,  to 
permit  such  refiners  to  operate  one  or  more 
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of  their  refineries,  as  specified  by  the  Ad¬ 
ministrator,  at  a  rate  greater  than  the  na¬ 
tional  utilization  rate:  Provided,  That  such 
refiners  agree  to  supply  that  refined  petro¬ 
leum  product  or  residual  fuel  oil  at  a  level 
specified  by  the  Administrator  in  or  into 
those  areas  or  regions  experiencing  shortage 
conditions. 

(e)  New  refining  capacity.  The  ERA  may 
adjust  a  refiner’s  base  period  average 
monthly  crude  oil  runs  to  stills  to  reflect 
new  refining  capacity,  pursuant  to  applica¬ 
tion  by  that  refiner  under  subpart  G  of  Part 
205  of  this  Chapter. 

(f)  Adjustment  to  base-period  crude  oil 
runs  to  stills  and  directed  transactions.  (1) 
Prior  to  the  first  day  of  the  second  alloca¬ 
tion  period,  a  refiner  may  request  the  Ad¬ 
ministrator  to  adjust  its  base  period  crude 
oil  runs  to  stills  for  unusual  and  non-recur¬ 
ring  operating  conditions  during  the  base 
period  at  one  or  more  of  its  refineries.  If  the 
Administrator  does  not  approve,  in  whole  or 
in  part,  or  disapprove  the  request  within  fif¬ 
teen  (15)  business  days  of  receipt  of  the  re¬ 
quest,  it  shall  be  deemed  denied. 

(2)  Notwithstanding  the  provisions  of  this 
special  rule,  the  Administrator  may: 

(1)  Order  a  refiner  to  offer  to  sell  crude  oil 
to  reduce  its  total  crude  oil  supply  as  de¬ 
fined  in  paragraph  4  of  this  special  rule  over 
and  above  any  reduction  in  its  total  crude 
oil  supply  required  under  paragraphs  (a) 
through  (c)  of  $211.65  of  this  special  rule; 
and  (ii)  order  a  refiner  purchasing  crude  oil 
under  this  special  rule  to  place  and  retain 
that  crude  oil  in  its  inventory. 

(g)  Buy /sell  notice  and  negotiation  of 
transactions.  (1)  Except  for  the  first  alloca¬ 
tion  period,  a  buy  /sell  notice  shall  be  pub¬ 
lished  at  least  10  days  prior  to  the  beginning 
of  the  allocation  period.  Except  when  the 
exemption  is  paragraph  3(a)  of  this  special 
rule  is  applicable,  each  buy /sell  notice  shall 
contain  two  lists.  One  list  shall  set  forth  the 
quantity  of  crude  oil  each  buyer  whose  DOE 
certified  crude  oil  refining  capacity  is  50,000 
barrels  per  day  or  less  is  eligible  to  purchase 
and  the  quantity  of  crude  oil  that  each 
seller  shall  be  obligated  to  offer  for  sale  to 
such  buyers.  The  other  list  shall  set  forth 
the  quantity  of  crude  oil  each  buyer  whose 
DOE  certified  crude  oil  refining  capacity  ex¬ 
ceeds  50,000  barrels  per  day  is  eligible  to 
purchase  and  the  quantity  of  crude  oil  that 
each  seller  shall  be  obligated  to  offer  for 
sale  to  such  buyers  (less  the  obligations 
shown  on  the  first  list). 

(2)  Upon  publication  of  the  notice,  buyers 
and  sellers  shall  negotiate  purchases  and 
sales  of  crude  oil  allocated  pursuant  to  the 
notice.  All  sales,  except  directed  sales  pursu¬ 
ant  to  paragraph  (i)  of  this  section,  must  be 
contracted  for  within  ten  (10)  days  after  the 
publication  of  the  buy /sell  notice,  and  all 
deliveries  must  be  completed  within  thirty 
(30)  days  following  the  date  of  execution  of 
the  sale/purchase  agreement. 

(3)  The  ERA  may  issue  a  supplemental 
notice  for  an  allocation  period  to  reflect  ad¬ 
justments  under  paragraph  (dXIXiii)  of  this 
section  for  voluntary  or  mandatory  sales 
under  the  IEP  for  that  allocation  period, 
where  the  operations  of  the  refiner  making 
the  sale  could  be  adversely  affected  by 
reason  of  the  sale  and  where  the  refiner 
could  not  reasonably  forsee  the  sale  so  as  to 
have  adjusted  its  estimated  crude  oil  runs  to 
stills  accordingly. 

(h)  Terms  and  conditions  of  sales.  (1)  The 
terms  and  conditions  of  each  sale,  process¬ 
ing  agreement,  or  exchange  of  crude  oil, 
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other  than  sales  prices,  shall  be  consistent 
with  normal  business  practices. 

(2)  Sellers  shall  deliver  crude  oil  pur¬ 
chased  pursuant  to  this  special  rule  to  any 
refinery  designated  by  the  buyer,  whether 
or  not  it  is  operated  by  the  buyer:  Provided, 
That  the  buyer  (i)  has  title  to  the  product 
or  products  refined  from  the  purchased 
crude  oil  when  the  refining  process  is  com¬ 
pleted,  or  (ii)  sells  or  exchanges  such  prod¬ 
uct  in  accordance  with  normal  business 
practices. 

(3)  Crude  oil  offered  for  sale  must  be  suit¬ 
able  for  processing  in  the  buyer’s  refinery 
or  the  refinery  designated  by  the  buyer: 
Provided,  That  the  refinery  so  designated 
does  not  require  a  significantly  higher  qual¬ 
ity  of  crude  oil  than  the  buyer’s  own  refin¬ 
ery  or  refineries.  Crude  oil  is  deemed  to  be 
suitable  for  processing  in  a  refinery  if  it  has 
historically  been  processed  in  the  refinery 
or  if  it  has  the  same  or  similar  characteris¬ 
tics  as  crude  oil  that  has  historically  been 
processed  in  the  refinery.  A  seller  may  not 
be  required  to  supply  a  specific  type  of 
crude  oil  to  a  buyer’s  refinery  if  the  crude 
oil  supplied  would  account  for  a  greater  per¬ 
centage  of  the  refinery’s  total  ci  ude  oil  runs 
to  stills  in  the  allocation  period  concerned 
than  was  the  case  with  simihir  or  higher 
quality  crude  oils  during  the  previous 
twenty-four  month  period. 

(4)  Crude  oil  offered  to  a  buyer  must  be 
practical  for  delivery  to  and  physically  capa¬ 
ble  of  being  delivered  to  the  buyer’s  refinery 
or  a  refinery  designated  by  the  buyer.  The 
seller  and  the  buyer  shall  make  mutually 
satisfactory  arrangements  for  the  delivery 
of  allocated  crude  oil  to  the  buyer’s  refinery 
or  to  the  designated  refinery. 

(5)  All  crude  oil  sold  pursuant  to  this  sec¬ 
tion  shall  be  priced  in  accordance  with  the 
provisions  in  Part  212,  Subpart  L,  Special 
Rule  No.  1. 

(6)  Exchanges  of  crude  oil  may  be  utilized 
to  comply  with  the  purchase  and  sale  provi¬ 
sions  of  this  special  rule. 

(i)  Failure  to  negotiate  transactions.  (1) 
Each  buyer  shall  make  its  best  effort  to  con¬ 
summate  purchases  of  crude  oil  under  this 
special  rule  from  sellers  prior  to  requesting 
assistance  from  the  ERA.  A  buyer  that  is 
able  to  demonstrate  its  inability  to  consum¬ 
mate  a  sale  despite  making  such  effort  may 
request,  in  accordance  with  the  procedures 
established  under  10  CFR  Part  205,  Subpart 
G.  that  the  ERA  direct  one  or  more  sellers 
to  sell  a  suitable  type  of  crude  oil  to  such 
buyer.  Such  a  request  must  be  received  by 
the  ERA  no  later  than  12  days  after  the 
publication  of  the  buy/sell  notice  for  the  al¬ 
location  period  for  which  the  assignment  of 
a  seller  is  requested.  Such  a  request  must 
also  document  the  buyer’s  inability  to  pur¬ 
chase  crude  oil  from  sellers  by  supplying 
the  following  to  the  ERA: 

(i)  Name  of  the  buyer  and  the  person  au¬ 
thorized  to  act  for  the  buyer  in  transactions 
under  this  section. 

(ii)  Names  and  locations  of  each  refinery 
for  which  crude  oil  has  been  sought;  wheth¬ 
er  the  buyer  owns  the  refinery;  the  amount 
of  crude  sought  for  each  refinery;  and  the 
technical  specifications  and  proportions  of 
crude  oil  that  have  historically  been  proc¬ 
essed  in  each  refinery. 

(iii)  Statement  of  any  restrictions,  limita¬ 
tions  or  constraints  on  the  buyer’s  pur¬ 
chases  of  crude  oil,  particularly  concerning 
the  manner  or  time  of  deliveries. 

(iv)  Statement  describing  terms  and  condi¬ 
tions  or  processing  agreements  that  the 
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buyer  plans  to  enter  into  for  purposes  of 
having  the  crude  oil  refined  and  the  extent 
to  which  such  processing  agreements  are 
consistent  with  the  buyer’s  normal  business 
practices. 

(v)  Names  and  locations  of  all  sellers  from 
which  crude  oil  has  been  sought  under  the 
buy /sell  notice  and  the  volume  and  specifi¬ 
cations  of  the  crude  oil  sought  from  each 
seller. 

(vi)  The  response  of  each  seller  to  which  a 
request  to  purchase  crude  oil  has  been 
made,  and  the  name  and  telephone  number 
of  the  individual  contracted  at  each  such 
seller. 

(vii)  Such  other  pertinent  information  as 
the  ERA  may  request. 

(2)  Upon  receipt  of  a  request  for  a  direct¬ 
ed  sale  under  paragraph  (1),  the  ERA  may 
direct  one  or  more  sellers  that  have  not  sold 
their  required  sales  obligations  for  the  allo¬ 
cation  period  to  sell  crude  oil  to  the  buyer. 
In  directing  sellers  to  make  such  sales,  the 
ERA  shall  consider  which  seller  or  sellers 
can  best  be  expected  to  consummate  partic¬ 
ular  directed  sales.  If  the  buyer  declines  to 
purchase  crude  oil  from  the  seller  specified 
by  the  ERA,  the  rights  of  that  buyer  to  pur¬ 
chase  that  volume  of  crude  oil  are  forfeited 
during  that  allocation  period:  Provided, 
That  the  seller  or  sellers  have  fully  com¬ 
plied  with  the  provisions  of  this  section.  If 
the  ERA  determines  that  a  valid  directed 
sale  request  cannot  reasonably  be  expected 
to  be  consummated  by  a  seller  that  has  not 
completed  all  or  substantially  all  of  its  sales 
obligation  for  the  allocation  period,  the 
ERA  may  issue  one  or  more  directed  sales 
orders  that  would  result  in  one  or  more  sell¬ 
ers  selling  more  than  their  published  sales 
obligations  for  that  allocation  period. 

(j)  Coordination  with  the  IEP.  (1)  An  IEP- 
designated  domestic  reporting  company 
that  submits  a  written  voluntary  offer  pur¬ 
suant  to  the  IEP  shall  simultaneously  trans¬ 
mit  a  copy  of  the  offer  to  the  ERA  if  the 
offer  either  results  in  crude  oil  or  petroleum 
products  intended  to  be  imported  to  the 
U.S.  being  rerouted  to  another  country,  or 
results  in  crude  oil  being  exported  from  the 
U.S.,  or  crude  oil  or  petroleum  products 
being  rerouted  from  another  country  to  the 
U.S. 

(2)  The  DOE  will  notify  the  IEA  within 
forty-eight  (48)  hours  of  being  notified  of  a 
voluntary  offer  as  to  whether  acceptance  of 
such  offer  by  the  IEA  could  impair  the  op¬ 
eration  of  the  U.S.  domestic  allocation 
system. 

6.  Procedures  and  reporting  requirements. 
For  purposes  of  this  special  rule,  the  follow¬ 
ing  new  reporting  requirements  are  added 
to  §  211.66.  which  shall  read  as  follows: 

(a)  Filing.  All  matters  pertaining  to  the  al¬ 
location  of  crude  oil  and  the  refinery  yield 
control  program  shall  be  addressed  to  the 
ERA  in  accordance  with  10  CFR  205.12. 
unless  otherwise  provided. 

(b)  Monthly  Reports.  Not  later  than  the 
tenth  (10th)  day  of  each  allocation  period, 
unless  ordered  otherwise  by  the  Administra¬ 
tor,  each  firm  subject  to  this  special  rule 
shall  file  with  the  ERA  a  report  for  each  of 
its  refineries  which  includes  (l)a  statement 
of  the  actual  crude  oil  runs  to  stills  for  each 
refinery  for  the  preceding  allocation  period 
and  an  estimate  of  its  crude  oil  runs  to  stills 
for  the  next  allocation  period;  (2)  a  state¬ 
ment  of  its  actual  total  crude  oil  supply  as 
defined  in  paragraph  4  of  this  special  rule 
for  the  preceding  allocation  period  and  an 
estimate  of  its  total  crude  oil  supply  for  the 


next  allocation  period;  and  (3)  a  statement 
of  the  volume  of  crude  oil  (other  than  crude 
oil  sold  pursuant  to  the  provisions  of  this 
special  rule)  sold  during  the  preceding  allo¬ 
cation  period  and  an  estimate  of  such  sales 
for  the  next  allocation  period.  For  the  first 
allocation  period,  such  information  must  be 
filed  on  the  date  specified  by  the  Adminis¬ 
trator. 

(c)  Transaction  Report.  Within  forty- 
eight  hours  of  the  completion  of  arrange¬ 
ments  therefor,  each  transaction  made  to 
comply  with  this  special  rule  shall  be  re¬ 
ported  by  telephone  and  confirmed  in  writ¬ 
ing  or  by  telex  to  the  ERA  by  both  the 
buyer  and  seller.  This  report  shall  identify 
the  seller,  the  buyer,  the  refineries  to  which 
the  crude  oil  is  to  be  delivered,  the  volumes 
of  crude  oil  sold  or  purchased,  and  the 
period  over  which  the  delivery  is  expected 
to  take  place. 

7.  Mandatory  refinery  yield  control  pro¬ 
gram.  For  purposes  of  this  special  rule. 
§  211.71  shall  read  as  follows: 

§211.71  Mandatory  Refinery  Yield  Control 
Program. 

(a)  Purpose.  The  refinery  yield  control 
program  is  designed  to  require  each  refiner 
to  utilize  available  supplies  of  crude  oil  in  a 
manner  best  suited  to  ensure  adequate  pro¬ 
duction  levels  of  refined  petroleum  products 
and  residual  fuel  oil  which  are  or  may  be  in 
short  supply. 

(b)  Scope.  This  paragraph  applies  as  speci¬ 
fied  to  the  production  of  refined  petroleum 
products  and  residual  fuel  oil  from  crude  oil 
by  each  refiner  in  the  United  States. 

(c)  Product  Yield  Controls.— ID  Defini¬ 
tions.  As  used  in  this  paragraph  “Base  per¬ 
centage  yield’’  means  the  ratio,  expressed  as 
a  percentage,  of  the  total  number  of  barrels 
of  a  particular  refined  petroleum  product  or 
residual  fuel  oil  produced  by  a  refiner 
during  a  specified  base  period  to  the  refin¬ 
er’s  total  crude  runs  to  stills  in  that  base 
period. 

“Base  period”  means  an  appropriate  his¬ 
torical  period  determined  by  the  Adminis¬ 
trator  during  which  the  petroleum  product 
or  residual  fuel  oil  was  produced  by  the  re¬ 
finer. 

(2)  Adjustment  of  Base  Percentage  Yield. 
.Whenever  a  refined  petroleum  product  or 
residual  fuel  oil  is  or  will  be  in  short  supply, 
the  ERA  may  direct  refiners  to  adjust  their 
base  percentage  yield  of  that  product  or  re¬ 
sidual  fuel  oil  in  order  to  increase  the  rela¬ 
tive  output  of  that  product  or  residual  fuel 
oil  in  short  supply.  Such  directives  may  re¬ 
quire  either  percentage  changes  in  yields  or 
changes  in  yields  that  would  permit  the 
refiner(s)  to  supply  a  product  or  residual 
fuel  oil  at  specified  levels.  The  ERA  may 
direct  a  refiner  or  refiners  to  adjust  yields 
of  a  particular  refined  petroleum  product  or 
residual  fuel  oil  for  a  specific  refinery  or  on 
a  geographic  or  national  basis. 

(3)  Joint  Compliance.  Upon  approval  by 
the  ERA,  two  or  more  refiners  may  adjust 
their  base  percentage  yield  of  a  particular 
refined  petroleum  product  or  residual  fuel 
oil  on  a  pooled  basis  such  that  the  combined 
production  of  that  product  or  residual  fuel 
oil  by  the  two  or  more  refiners  would  equal 
the  combined  production  of  those  refiners  if 
each  refiner  had  separately  equalled  or  ex¬ 
ceeded  its  base  percentage  yield  of  that 
product  or  residual  fuel  oil. 

(d)  Allocation  of  crude  oil  The  ERA  may 
adjust  the  quantities  of  crude  oil  allocated 
among  refiners  pursuant  to  this  special  rule 
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in  a  manner  designed  to  ensure  desired  pro¬ 
duction  levels  of  refined  petroleum  products 
or  residual  fuel  oil  in  sh^rt  supply  for  which 
an  adjusted  base  percentage  yield  has  been 
directed.  Such  adjustments  shall  be  de¬ 
signed  to  meet  the  objectives  of  this  special 
rule,  so  that  refiners  which  increase  produc¬ 
tion  in  excess  of  their  adjusted  percentage 
yield  of  that  product  or  residual  fuel  oil,  or 
which  decrease  production  to  less  than  the 
adjusted  percentage  yield  of  that  product  or 
residual  fuel  oil,  may  be  allocated  greater  or 
lesser  quantities  of  crude  oil  during  the  next 
allocation  period,  respectively. 

8.  Special  allocation  procedures.  When 
the  provisions  of  this  special  rule  are  in 
effect,  the  Administrator  may  order  the  fol¬ 
lowing  amendments  to  paragraphs  (c)  and 

(i)  of  §  211.65  and,  in  that  event,  paragraphs 
3.  4  (except  the  definitions  of  ‘Administra¬ 
tor,”  “DOE”  and  '  ERA'’),  5,  6  and  7  of  this 
special  rule  shall  not  be  in  effect: 

(a)  Paragraph  (c)  may  be  amended  by  re¬ 
vising  the  heading  and  subparagraph  (2)  to 
read  as  follows: 

(c)  Review  of  eligibility  for  allocations, 
adjustments  to  purchase  opportunties,  and 
emergency  allocations.  *  *  * 

(2)<i)  Notwithstanding  any  provision  of 
§211.62  or  any  other  provision  of  this  sec¬ 
tion,  upon  application  at  any  time  by  any 
refiner,  the  ERA  may  grant  that  refiner  an 
emergency  allocation  for  one  or  more  alloca¬ 
tion  periods,  or  for  part  of  an  allocation 
period,  the  effect  of  which  shall  be  to  main¬ 
tain  that  refiner’s  crude  oil  supplies  at  a 
level  equivalent  to  that  refiner’s  supply 
level  for  the  corresponding  period  of  the 
previous  year:  Provided,  That,  such  refiner 
shall  be  required  to  demonstrate  that  it  is 
incurring,  or  will  incur  in  the  allocation 
period  for  which  the  allocation  is  sought,  a 
significant  reduction,  due  to  circumstances 
over  which  such  refiner  reasonably  had  no 
control,  in  its  supply  of  crude  oil  due  direct¬ 
ly  or  indirectly  to  shortages  of  crude  oil  in 
the  world  markets.  Each  application  shall 
contain  the  information  (including  docu¬ 
mentation  where  appropriate)  necessary  for 
the  ERA  to  determine  that  the  applicant's 
reduction  in  crude  oil  supplies  is  due  to  cir¬ 
cumstances  over  which  the  applicant  rea¬ 
sonably  had  no  control.  In  granting  a  re¬ 
quest  of  a  refiner  for  an  emergency  alloca¬ 
tion,  the  ERA  may  direct  one  or  more  refin¬ 
er-sellers  to  sell  a  suitable  type  of  crude  oil 
to  such  refiner  pursuant  to  paragraph  (j)  of 
this  section. 

(ii)  In  the  event  the  ERA  grants  an  emer¬ 
gency  allocation  to  any  refiner  that  is  a  re¬ 
finer-seller  under  this  section,  that  refiner- 
seller  shall  be  relieved  of  the  appropriate 
portion  of  its  sales  obligation  for  a  period  of 
time  as  specified  by  the  Administrator  and 
the  sales  obligation  of  such  refiner-seller  so 
relieved  shall  be  distributed  on  a  pro-rata 
basis  among  all  remaining  refiner-sellers. 

(iii)  The  ERA  may  (A)  grant  an  emergen¬ 
cy  allocation  to  a  refiner  under  this  para¬ 
graph,  (B)  adjust  any  allocation  or  sales  ob¬ 
ligation  shown  on  the  buy /sell  notice  speci¬ 
fied  in  paragraph  (g)  of  this  section  or  (C) 
issue  one  or  more  directed  sales  orders  that 
would  result  in  one  or  more  refiner-sellers 
selling  more  than  their  published  sales  obli¬ 
gations  for  that  allocation  period  pursuant 
to  subparagraph  (3)  of  paragraph  (j)  of  this 
section,  without  issuing  a  supplemental 
buy/sell  notice  listing  such  emergency  allo¬ 
cations,  adjustments  to  allocations  or  in¬ 
creased  sales  obligations:  Provided,  That,  no 
such  directed  sale  shall  increase  any  refiner- 
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seller’s  sales  obligation  by  more  than 
twenty -five  percent  (25%)  and  any  such  di¬ 
rected  sale  amounts  shall  serve  to  reduce 
the  refiner-seller’s  obligation  in  the  next  al¬ 
location  period. 

(b)  Paragraph  (i)  may  be  amended  by  re¬ 
vising  subparagraph  (4)  to  read  as  follows: 

(4)  All  crude  oil  sold  pursuant  to  this  sec¬ 
tion  to  refiners  other  than  small  refiners 
shall  be  priced  in  accordance  with  the  provi¬ 
sions  in  Part  212,  Subpart  L,  Special  Rule 
No.  1.  All  crude  oil  sold  pursuant  to  this  sec¬ 
tion  to  small  refiners  whose  DOE  certified 
crude  oil  refining  capacity  is  50,000  barrels 
per  day  or  less  shall  be  priced  in  accordance 
with  the  provisions  in  §  212.94  of  this  chap¬ 
ter.  With  respect  to  sales  of  crude  oil  pursu¬ 
ant  to  this  section  to  refiners  whose  DOE 
certified  crude  oil  refining  capacity  is  great¬ 
er  than  50,000  barrels  per  day  but  less  than 
175,000  barrels  per  day.  the  Administrator 
may  determine  that  either  the  provisions  in 
§  212.94  of  this  chapter  or  the  provisions  in 
Part  212,  Subpart  L,  Special  Rule  No.  1 
shall  apply. 

2.  Part  212  is  amended  by  deleting 
Appendix  A,  and  the  Special  Rule 
therein,  and  by  adding  Special  Rule 
No.  1  as  an  Appendix  to  Subpart  L  to 
read  as  follows: 

Appendix.— Special  Rule  No.  1 

MANDATORY  ALLOCATED  CRUDE  OIL  PRICING 
RULES 

1.  Scope.  This  Special  Rule  No.  1,  to  Subr- 
part  L,  Part  212  sets  forth  the  rules  for  pric¬ 
ing  of  crude  oil  subject  to  the  DOE’s  Stand¬ 
by  Mandatory  Crude  Oil  Allocation  and  Re¬ 
finery  Yield  Control  Programs. 

2.  Applicability,  (a)  This  special  rule  is  ef¬ 
fective  beginning  on  the  day  when  Special 
Rule  No.  10  to  Part  211  Subpart  C  becomes 
effective  pursuant  to  paragraph  2(a)  there¬ 
of. 

(b)  Di  ring  the  time  period  this  special 
rule  is  in  effect,  it  supersedes  §  212.94,  Title 
10,  Chapter  II,  Subpart  P  (Allocated  Crude 
Pricing):  Provided,  That,  if  the  exemption 
in  paragraph  3(a)  of  Special  Rule  No.  10  to 
Part  211  Subpart  C  is  applicable,  the  provi¬ 
sions  in  §  212.94  shall  apply  to  sales  of  crude 
oil  pursuant  to  §211.65  of  this  chapter  to 
small  refiners  whose  DOE  certified  crude  oil 
refining  capacity  is  50,000  barrels  per  day  or 
less.  With  respect  to  sales  of  crude  oil  pursu¬ 
ant  to  §211.65  of  this  chapter  to  refiners 
whose  DOE  certified  refining  capacity  is 
greater  than  50,  000  barrels  per  day  but  less 
than  175,000  barrels  per  day,  the  Adminis¬ 
trator  may  determine  that  either  the  provi¬ 
sions  in  §212.94  or  the  provisions  in  this 
special  rule  shall  apply. 

(c)  This  special  rule  terminates  when  Spe¬ 
cial  Rule  No.  10  Part  211.  Subpart  C  termi¬ 
nates.  Upon  the  day  following  the  date  of 
termination  of  this  special  rule,  §  212.94,  as 
set  forth  in  Title  10,  Chapter  II,  Part  212, 
Subpart  P  (Allocated  Crude  Pricing)  in 
effect  on  the  day  prior  to  the  day  this  spe¬ 
cial  rule  is  made  effective,  shall  become  ef¬ 
fective. 

3.  For  purposes  of  this  special  rule, 
§  212.94  reaids  as  follows: 

(a)  Definitions.  For  the  purpose  of  this 
special  rule: 

’’Administrator”  means  the  Administrator 
of  the  Economic  Regulatory  Administra¬ 
tion,  Department  of  Energy. 
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“Allocation  period"  means  a  calendar 
month,  except  as  otherwise  ordered  by  the 
Administrator. 

“Domestic  crude  oil”  means  crude  oil  pro¬ 
duced  in  the  United  States  or  from  the 
“outer  continental  shelf”  as  defined  in  43 
U.S.C.  1331,  but  excluding  crude  oil  stored 
in,  or  owned  and  controlled  by  the  United 
States  Government,  in  connection  with  the 
Strategic  Petroleum  Reserve. 

“High  sulfur  crude  oil”  means  crude  oil 
the  sulfur  content  of  •whiclr is  equal  to  or 
greatpr  than  0.6%  (six-tenths  of  one  per¬ 
cent)  by  weight. 

“Imported  crude  oil”  means  crude  oil 
brought  into  the  United  States  from  a  for¬ 
eign  country  for  consumption  within  the 
United  States,  but  excluding  crude  oil 
stored  in,  or  owned  and  controlled  by  the 
United  States  Government,  in  connection 
with  the  Strategic  Petroleum  Reserve. 

“Low  sulfur  crude  oil”  means  crude  oil  the 
sulfur  content  of  which  is  less  than  0.6% 
(six-tenths  of  one  percent)  by  weight. 

"Transportation  expenses”  means  pipeline 
tariffs,  water  transportation  and  terminall- 
ing  costs,  exchange  differentials,  insurance 
and  taxes  paid  to  deliver  the  crude  oil  to  the 
buyer's  refinery  or  to  the  refinery  designat¬ 
ed  by  the  buyer  for  processing  the  crude  oil. 

“United  States”  means  the  several  states, 
the  District  of  Columbia,  Puerto  Rico,  the 
territories  and  possessions  of  the  United 
States  other  than  the  Panama  Canal  Zone, 
and  the  Hawaiian  Free  Trade  Zone. 

(b)  Rule.  (1)  For  each  allocation  period, 
the  price  at  which  low  sulfur  and  high 
sulfur  crude  oil  shall  be  sold  when  required 
pursuant  to  Special  Rule  No.  10,  Part  211, 
Subpart  C  shall  not  exceed  the  purchase 
cost  to  the  seller  as  specified  in  subpara¬ 
graph  (2)  of  this  paragraph  (b),  plus  a  han¬ 
dling  fee  of  25  cents  per  barrel  and  any 
transportation  (including  exchange  differ¬ 
ential),  gravity,  and  sulfur  content  adjust¬ 
ments  as  specified  in  subparagraphs  (3) 
through  (5),  respectively  of  this  paragraph 
(b). 

(2)  The  purchase  cost  to  sellers  of  crude 
oil  offered  for  sale  pursuant  to  Special  Rule 
No.  10,  Part  211,  Subpart  C  shall  be: 

(i)  When  the  buyer  has  a  DOE  certified 
refining  capacity  of  more  than  50,000  bar¬ 
rels  per  day,  the  actual  cost  in  an  arms- 
length  transaction  or  the  landed  cost  as  de¬ 
fined  in  §  212.82  of  acquiring  the  imported 
crude  oil  offered  for  sale,  or  the  actual  cost 
of  domestic  crude  oil  sold. 

(ii)  When  the  buyer  has  a  DO?  certified 
refining  capacity  of  50,000  barrels  per  day 
or  less,  the  weighted  average  landed  cost  (as 
defined  in  §  212.82)  of  all  the  seller's  import¬ 
ed  crude  oil  of  the  same  sulfur  content  cate¬ 
gory  (other  than  crude  oil  sold  under  para¬ 
graph  (b)(2Xi)  above)  for  the  allocation 
period  in  which  the  sale  is  made,  or  where 
the  seller  has  no  purchases  of  imported 
crude  oil  in  the  month  in  which  the  sale  is 
made,  the  actual  cost  of  acquiring  the  do¬ 
mestic  crude  oil  offered  for  sale. 

(3)  A  price  adjustment  shall  be  made  for 
transportation  expenses  for  crude  oil  of¬ 
fered  for  sale  pursuant  to  Special  Rule  No. 
10,  Part  211,  Subpart  C,  as  follows: 

(1)  Where  domestic  crude  oil  (other  than 
Alaskan  crude  oil  sold  to  a  buyer  located  in 
other  than  Alaska)  is  sold,  the  actual  cost  of 
transporting  the  domestic  crude  oil  from: 

(J)  The  wellhead,  in  the  event  the  seller  is 
also  the  producer  of  the  crude  oil  so  sold,  or 

(2)  The  point  of  purchase  or  exchange  in 
the  event  the  seller  acquires  the  crude  oil  so 
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sold  pursuant  to  a  purchase  or  exchange,  to 
the  buyer’s  refinery; 

(ii)  Where  Alaskan  crude  oil  is  sold  to  a 
buyer  located  other  than  in  Alaska,  the 
acuta]  cost  of  transporting  the  Alaskan 
crude  oil  from  the  point  of  landing  to  the 
buyer’s  refinery; 

(ill)  Where  imported  crude  oil  is  sold,  the 
actual  cost  of  transporting  the  imported 
crude  oil  from  the  United  States  port  of 
entry  to  the  buyer’s  refinery. 

(4)  A  price  adjustment  shall  be  made  for 
gravity  differential  of  crude  oil  offered  for 
sale  under  Special  Rule  No.  10,  Part  211, 
Subpart  C,  that  is  priced  under  paragraph 
(bX2Xli)  of  this  Special  Rule,  by  adding  to 
or  subtracting  from  the  price  three  cents 
per  barrel  (or  as  otherwise  determined  by 
the  Administrator  in  light  of  prevailing 
market  conditions)  for  each  degree  API  that 
the  crude  oil  being  offered  for  sale  is  above 
or  below,  respectively,  the  weighted  average 
degree  API  of  the  seller’s  imports  of  crude 
oil  of  the  same  sulfur  content  category. 

(5)  A  price  adjustment  shall  be  made  for 
sulfur  content  differential  of  crude  oil  of¬ 
fered  for  sale  under  Special  Rule  No.  10, 
Part  211,  Subpart  C,  that  is  priced  under 
paragraph  (b)(2)(ii)  of  this  special  rule,  by 
adding  to  or  subtracting  from  the  price 
three  cents  per  barrel  (or  as  otherwise  de¬ 
termined  by  the  Administrator  in  light  of 
prevailing  market  conditions)  for  each  one- 
tenth  of  one  percent  that  the  sulfur  content 
by  weight  of  the  crude  oil  being  offered  for 
sale  is  either  below  or  above,  respectively, 
the  percentage  representing  the  weighted 
average  sulfur  content  of  the  seller’s  im¬ 
ported  crude  oil  of  the  same  sulfur  content 
category. 

(6)  For  purposes  of  the  computations  set 
forth  in  subparagraphs  (4)  and  (5)  of  this 
paragraph,  crude  oil  imported  from  Canada 
shall  not  be  included. 

(7)  Each  refiner  making  a  purchase  or  sale 
pursuant  to  the  provisions  of  Special  Rule 
No.  10,  Part  211,  Subpart  C.  shall  maintain 
records  for  such  sales,  which  shall  be  made 
available  to  the  ERA  upon  request,  listing 
the  volumes  and  types  of  domestic  and  im¬ 
ported  crude  oil  bought  or  sold,  the  pur¬ 
chase  cost  as  defined  in  subparagraph  (b)(2) 
of  this  special  rule,  and  the  actual  sales 
price  and  transportation  expenses  incurred 
in  transporting  the  domestic  or  imported 
crude  oil  to  the  buyer’  refinery. 
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